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ADMISSIBILITY OF EVIDENCE FROM COMPELLED MENTAL EXAMINATIONS:

MRE 302 AND BEYOND

by Captain Lawrence D. Kerr

ABSTRACT: This thesis examines the origin, history, and operation of Military Rule of

Evidence 302, Privilege Concerning Mental Examination of an Accused. The Rule and

its case law is analyzed in comparison to federal civilian law and model standards

promualgated by the American Bar Association. This thesis concludes by

recommending several changes in the Rule.
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ADMISSIBILITY OF EVIDENCE FROM COMPELLED MENTAL

EXAMINATIONS: MRE 302 AND BEYOND

Captain Lawrence D. Kerr*

I am aware that today the insanity defe.nse is not at all popular. Its

purposes, its prevalence, and its consequences are poorly

understood. We must be mindful, however, that the insanity

defense is integral to the moral foundation of the criminal law. We

cannot ignore our obligation to assure that the defense is

administered fairly, that the inquiries conducted are thorough,

that the data is scrutinized, and that the rights of those who assert

the defense are guarded zealously. I/

IL INTRODUCTION.

Insanity is a defense to any charge. 2_/ Current military law 3./ and rule 4/

place the burden of proof on the accused to prove the defense by clear and

convincing evidence. By its very nature, the defense poses difficult questions. 5./

Unfortunately, the formulation of a substantive standard for the insanity defense

does not solve all of the problems. The procedure by which the insanity defense

is administered, both before and during a trial, raises serious constitutional issues

that many lawyers may find more perplexing than the substance of the defense

itself. 6/

One of these problems arises when the trial counsel attempts to introduce

evidence from a compelled mental examination or "sanity board." A sanity board

is often necessary in a case in which the accused intends to introduce expert

testimony on his mental condition because it usually provides the only source of

expert testimony available to the government to rebut the accused's expert. 7/

Accordingly, an accused can be compelled to submit to a sanity board as a

condition precedent to presenting expert testimony. 8/

The primary concern of both military and civilian compelled mental



examinations was that, after requiring the accused to be interviewed by a

government expert, the prosecution wiould use the accused's statements to prove

the .crw reus 9/ of the offense instead of his mental state. 10/ As w will be

discussed later, I..1/ there is now doubt whether such a practical or constitutional

distinction can be made.

Although military and civilian courts have cited various justifications for

compelled mental examinations, there is a tremendous "tension" 12/ between the

the government's practical need 12/ to have the accused examined by a

government expert and the accused's right to be free from self-incrimination.

14/ And because both military 15/ and civilian 16/ courts have consistently held

that an accused does not have the right have his counsel present at such an

examination, the accused's right to the assistance of counsel 17/is also implicated.

Military Rule of Evidence 302, Privilege Concerning Mental Examination of

an Accused [MRE 3021 is the military's solution to balancing the needs of the

government against the rights of the accused. This article examines the origin

and operation of MRE 302 and its counterpart, Rule for Court-Martial 706ERCM 706]

and compares MRE 302 to the federal law and standards recently proposed by the

American Bar Association. This article also proposes answers to some of MRE 302's

more difficult questions. 18/

II. CASE LAV ORIGINS OF MRE 302.

A. Early Case Lay.

Earlier versions of the Manual for Courts-Martial provided that an accused

whose sanity appeared in question must be referred to a sanity board. 19/ No

privilege has ever been attached to communications between the accused and a

military psychotherapist. 20/ Accordingly, the government could compel an

accused to answer incriminating questions by a sanity board expert and then

introduce those statements against the accused at trial. The only issue was

whether the accused had been properly advised of his rights under Article 31(b).

Uniform Code of Military Justicet[UCMJ]. 21./
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For example, in United States v, VimterleT, 22/ the accused was

charged with premeditated murder for fatally stabbing a forty-one year old

German g•sthaus proprietress. Before trial, the defense counsel requested 23./ a

sanity board, which came to the conclusion that the accused was sane at the time

of the offense. The government's main witness in its case-in-chief was the

examining military psychiatrist. While testifying to the jury, the psychiatrist

related statements concerning the offense that the accused had made at the sanity

board. The defense objected to the testimony alleging that the psychiatrist had

defectively paraphrased Article 31 warnings to the accused. The motion was

denied and the accused was eventually sentenced to death. 24 /

On appeal before the Court of Military Appeals, appellate defense counsel

enlarged the scope of the trial defense counsel's initial objection. The defense

argued that the psychiatrist should not have been able to testify about statements

made by the accused since the accused had been forced to undergo the

examination. The defense urged the court to adopt the rationale of 18 U.S.C. 6 4244,

which extended a form of limited testimonial immunity to all statements made by a

defendant at a court-ordered mental examination. 25/ After holding that the

accused's Article 31 warnings had been complete, the court declined to apply

64244 and further stated that there were velid reasons for the military's refusal to

adopt any form of doctor-patient privilege. 26/ Although much of Vimberle/

would be vitiated by later case law and, ultimately. MRE 302. the decision has
never been expressly overruled. 27,/

B. The Bab bidge Rule

Three years after the Vimhbarley, decision, the Court of Military Appeals

faced related problems in the seminal case of United States r, Babbidge 28/

The accused, charged with making a threat by telephone, retained a private

psychiatrist who planned to testify that the accused was temporarily insane at the

time of the offense. The trial counsel learned of this so he attempted to have the

accused examined by a sanity board. The accused, following the advice of his

defense counsel (who was most likely aware of the Vim berly, decision), refused
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to cooperate at the sanity board. 29/

At trial, after the government rested its case.. the defense announced that its

first witness would be the accused's civilian psychiatrist. The trial counsel

objected to the psychiatrist's testimony arguing that since the accused had

refused to cooperate at the sanity board, it would be unfair for the government

not to be able to rebut the defense's psychiatrist with a government psychiatrist.

The trial counsel then proposed that if the accused would cooperate at a

government sanity board, he would introduce only the board's conclusory medical

opinion, i.e., no actual statements. The trial counsel's motion was granted and the

court recessed for a sanity board. 3Q/

At the sanity board, the accused was not administered Article 31 wvanings since

no statements would be used at trial. Eventually, the government introduced a

written stipulation stating the sanity board's conclusory opinion that the accused

was sane at the time of the threat. 31/

On appeal of his conviction, the accused contended that the military judge's

ruling requiring him to cooperate at the sanity board as a condition precedent to

the admission his psychiatrist's testimony violated Article 31 regardless of the

fact that no actual statements were admitted. The Court of Military Appeals

affirmed the conviction holding that, "[wIhen the accused opened his mind to a

psychiatrist in an attempt to prove temporary insanity, his mind ws opened for a

sanity examination by the Government. His action constituted a qualifiie

r.aiver of his right to silence under Article 31." 32/

In reaching its conclusion, the Babbidge court re-examined the former

S4244. The court borroved two theories from federal case law which had

interpreted that statute. Eirst, because the government must provide the

defendant with psychiatric services and the government has the burden of

proving his sanity, a common sense application of the fifth amendment permits

the government to rebut the defense with its own psychiatric evidence. 33/
Second, admission of conclusory opinions derived from a government mental

examinations is distinguishable under the fifth amendment from the admission of

statements, even if those statements form the bases of those opinions. 3j4/

In dissent, Judge Ferguson argued that the protections of Article 31 were
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broader then those of the fifth amendment. 3.5/ He also questioned, as had

numerous commentators 36/ and as would some federal civilian courts, 37/

whether the admission of any evidence derived from compelled psychiatric

examinations

violated the fifth amendment. Baabbidge, a watershed opinion in the

development of MRE 302, was the Court of Military Appeals' first attempt to

resolve the Hobson's choice an accused faces when he asserts the insanity

defense. 38/

C. Other Cases Having an Impact on the Development of MRE

302

In United States: r- ilson, 39/ the accused was charged with the

premeditated murder of his wife. After the Article 32, UCMJ, investigation, the

accused was taken to an Army hospital for a sanity board. Upon advise from his

defense counsel, he refused to submit to psychological testing or answer

questions concerning the offense. Instead, he only answered questions about his

background and current events. Based on this sparse information and his

medical records, the sanity board came to the conclusion that the accused was

sane at the time of the offense. 40/

Two prominent German psychiatrists retained by the accused testified at trial

that he was insane. The German psychiatrists related several statements that the

accused had made to them that supported their opinions. In rebuttal, the

government called the the chief military psychiatrist who had examined the

accused at the sanity board. Before testifying, the military psychiatrist reviewed

the part of the trial transcript that contained statements made to the German

psychiatrists. The military psychiatrist then used the the accused's statements in

the transcript to support his opinion that the accused had been sane. 41 /

The accused contended on appeal of his conviction that the military

psychiatrist's testimony vas improperly admitted for two reasons. First, even
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though the accused only made statements about his background and current

events at the sanity board, he had not been advised of his right to counsel. 42/

Second, the statements the accused made to the German psychiatrists which Vere

contained in the trial transcript and related through the military psychiatrist

were "fruits of the poisonous tree" and violated article 31. 13/

The Court of Military Appeals rejected both contentions and upheld the

conviction. The court first reaffirmed Bat tidge ' distinction between the

impermissible use of actual statements and the permissible use of conclusory

medical opinions. 44/ But, unlike Batbid,.e, which addressed only Article 31 and

the fifth amendment, the Vilson court went on to hold that the statement versus

medical conclusion dichotomy was valid even though the accused was not advised

of his right to counsel. The court also rejected the notion that the statements

made to the German psychiatrists were indirectly collected and admitted in

violation of article 31. 45/ Vilson is significant because it addressed sixth

amendment issues not present in Babbidge. 46/

One year after the Babbige and rilson opinions, the Court of Military

Appeals enforced the prohibition against the use of unwarned statements made at

a sanity board. In United States r. fhite.. 47/ the accused was charged with

murdering his friend at a nightclub. The accused asserted the insanity defense at

trial and testified that he did not remember shooting the victim. In rebuttal, the

government called the military psychiatrist who had examined the accused at a

sanity board. The psychiatrist initially stated his medical opinion that the accused

had been sane. The defense counsel cross-examined the psychiatrist but did not

make reference to any statements. The psychiatrist testified on redirect that the

accused had stated to him that he did remember the shooting. The trial counsel

emphasized the accused's inconsistent statements to the jury during his final

argument. The jury then convicted the accused of premeditated murder. 48/

The court reversed the conviction holding that the admission of the accused's

unvarned actual statements to the psychiatrist were improperly admitted because

the accused had not been warned of his right to counsel. 49/ The fhite opinion

is significant because it solidified the notion that the Babbidge rule Vas

qualified vaiver that pertained only to medical conclusions. 52/
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Although Fabbit.geis undoubtedly the premiere case in the development of

MRE 302, one issue not addressed by B2?abidve is the sanity board procedure.

Because of the Vim nerly rule, defense counsel in the early cases were not only

vorried that the sanity board experts would relate the accused's statements at

trial; they were also concerned that those statements would be used to either

discover additional evidence or to form the basis for a later prosecution. United

States- v. Johnson 51/ was first time the Court of Military Appeals addressed the

pretrial disclosure of statements made at a sanity board.

In Johnson, the accused vas charged with premeditated murder. As in

Vif//on, the accused's defense counsel advised him not to cooperate at the sanity

board. After the military judge denied the defense's request for a government

funded civilian psychiatrist, the defense requested a sanity board wilhout an

Article 31 rights warning so that the accused's statements would be inadmissible

at trial. 52/ The military judge was sympathetic to the defense counsel's concern

that the sanity board report might be used by the government to discover

additional evidence, so the judge issued a three part protective order designed to

prevent premature release of the report. 53/ The judge further ordered that the
trial counsel would get only the bare conclusory opinions of the board.54/

Although Johnson 's actual holding only addressed vhether an accused has the

right to have the government pay for a civilian defense psychiatrist, the opinion

is significant because the court commended the judge's actions and most of his

order would become codified in RCM 706. 55/

The leost significant case to have an impact on the formulation of MRE 302 is

United States r, Frederick 56/ The accused was charged with premeditated

murder. Before trial, the military judge ordered a sanity board with the following

conditions: 1) Article 31 varnings were to be given; 57/ 2) the defense counsel

would be present at the sanity board; 58/ and, 3) the trial counsel would not be

given a copy of the report. 59/

The sanity board report turned out to be inconclusive, so the military judge

ordered another sanity board over the objection of the defense counsel. 60/ The

judge further ruled that "if the defense called a psychiatrist as a defense witness,

the Government would be given access to any psychiatric reports the witness may

0
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have previously prepared. "61/

At trial, the defense called two of the psychiatrists from the first sanity board.

They related several statements made by the accused at the sanity board which

supported their conclusion that the accu¢sed had been insane. The trial counsel

asked then one question on cross-examination relating to the accused's

statements. The trial counsel eventually called a military psychiatrist from the

second sanity board, who related only his medical opinion that the accused had

been sane. 62/

On appeal of the accused's conviction, appellate defense counsel established

that the record failed to show that the first sanity board psychiatrists had warned

the accused of his Article 31 rights &s had been ordered by the military j dge. The

defense contended that, although the Bet'bidge rule permitted the admission of

the second sanity board's medical opinions, the admission of the accused's

statements to the first sanity board violated Article 31. 3D/

The court rejected the defense's argument holding that by eliciting the

accused's statements on direct examination the defense counsel consented to the

admission of the additional statements brought out by the trial counsel's

cross-examination. 64/ Frederick' holding that a defense counsel may open

the door to the admission of actual statements made by the accused to a sanity

board became the last major part of M.R.E. 302.

D. Conclusion

After Frederick, the following six building blocks of MRE 302 were in

place: 1) there is no general psychotherapist-patient privilege in the military;

65/ 2) the government can force an accused to submit to a sanity board as a

condition precedent to asserting the insanity defense through the use expert

testimony; 66/ 3) an accused does not have a right to the presence of counsel at a

sanity board; 67/ 4) the government cannot use the sanity board report to

discover additional evidence or form the basis for a later prosecution; 68/ 5) the

assertion of the insanity defense through expert testimony is a qualified waiver to

Article 31 and permits the government to introduce, as a minimum, the sanity
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board's conclusions; 69/ and. 6) the government can introdu.e an acc.useds'

un•arned statements if the defense opens the door to them. 70/

The next section of this article briefly examines the operation of MRE 302 and

compares its federal civilian cotuiterpart and the model rule proposed by the

American Bar Association.
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III. OPERATION OF MRE 302.

MRE 302 in its present form vent into effect on September 1, 1980 71 /and

reads as follows:

Rule M.?O Pri Tvilege Concerning Mental Zreminadton of

an Accused.

(&9 General rule. The accused has a privilege to prevent any
statement made by the accused at a mental examination ordered

under R.C.M 706 72/ and any derivative evidence obtained

through use of such statement from being received into

evidence against the accused on the issue of guilt or innocence

or during sentencing proceedings. This privilege may be

claimed by the accused notvithstanding the fact that the
accused may have been warned of the rights provided by Mil. R.

Evid. 305 at the examination.

,"t. Exceptions.

(1) There is no privilege under this rule when

the accused first introduces into evidence such
statements or derivative evidence.

(2) An expert witness for the prosecution may

testify as to the reasons for the expert's conclusions

and the reasons therefor as to the mental state of the
accused if expert testimony offered by the accused

has been received into evidence, but such

testimony may not extend to statements of the

accused except as provided in (1).

r. Release of eriden ce. If the defense offers expert
testimony concerning the mental condition of the accused, the

10



military judge, upon motion, shall order release to the

prosecution- of the full contents, other than any statements

made by the accused, of any report prepared pursuant to R.C.M.

706. If the defense offers statements made by the accused at

such examinations, the military judge may upon motion order

the disclosure of such statements made by the accused and

contained in the report as may be necessary in the interests of

justice.

'), Noncompliance .by the accused. The military judge

may prohibit an accused who refused to cooperate in a mental

examination authorized under R.C.M. 706 from presenting any

expert medical testimony a to any issue that would have been

the subject of the mental examination.

(.,) Procedure. The privilege in this rule may be claimed by

the accused only under the procedure set forth in Mil. R. Evid.

304 for an objection or a motion to suppress. 23/

Four basic aspects of MRE should be noted at this point. First, MRE 302 does

not apply unless a sanity board has been conducted under RCM 706. 74/ Second,

although MRE 302(a) states that the privilege only applies to statements and

derivative evidence made to the sanity board, i.e., not to conclusory opinions,

subsection (b))(2) provides that a sanity board expert 75/ may not testify about

the basis of his opinion unless the defense first offers some expert testimony

(from the sanity board or elsewhere) on the accused's mental state. Third, an

accused may open the door to the basis of the government expert's conclusions

only if he first introduces any expert (not lay) 76/ testimony on his mental state.

On the other hand, an accused may open the door to his specific statements made

to the sanity board only if he first introduces one or more statements from that

sanity board. Thus, the "triggers" that apply to statements as opposed to

opinions are different.

11



MRE 302 leaves many issues unresolved. The rule does not clearly specify

if the government could properly introduce on its case-in-chief statements made

to the sanity board or the board's bases of opinions solely on the issue. of sanity as

opposed to guilt. 77/ It is also not clear whether statements introduced by the

defense from one sanity board would open the door to statements made at a

subsequent sanity board. 78 / Nor does the rule address whether the accused's

statements to the sanity board could be admitted at trial sole as the underlying

basis for the expert's conclusions, i.e., the expert's "reasons therefor" as

prescribed by MRE 302 (b)(2). 79/

Although RCM 706(c)(3)(A) allows the trial counsel to obtain the

conclusions of the sanity board before trial, MRE 302 (c) states that the full

sanity board report minus specific statements can be obtained by the trial

counsel only after the accused first introduces expert testimony on his mental

state at trial. 80/ This means that a trial counsel may have to obtain a recess to

study the full report once the defense has introduced its expert testimony. 81 /

Similarly, the trial counsel can obtain specific statements in the report only

after the defense has opened the door at trial. 82/ The trial judge is given great

discretion in deciding how far the door has been opened. 23/

MRE 302 is primarily a product of case law, but the rule is much broader

than its case law origins. It applies to both the merits of a case and to

sentencing. 84/ Most importantly, it also applies whether or not the accused was

warned of his rights under Article 31.85

IV. THE FEDERAL MODEL.

The federal civilian privilege has its origin in examinations conducted to

determine competency to stand trial. The former 10 U.S.C. 84244 gave a district

court judge the authority to order a competency examination and, at the same

time, gave the defendant a privilege concerning his statements made at that

examination. 86 / In 1975, the privilege portion of 5 4244 was duplicated in FRCP

12.2 (c). 87/ In 1984, 5 4244 vas completely revised to address other matters. 88/

ERCP 12.2(c) now contains the federal civilian privilege for compelled
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examinations to determine both competency and sanity at the time of the offense:

Rule JZý. Notice of' Insanity Defense or £rpore•

Testimony of Defendan 1 Ms Hent2al Condition.

6(4) Mental L.ramination of the Defendant. In an

appropriate case the court may, upon motion of the attorney

for the government, order the defendant to submit to an
examination pursuant to 18 U.S.C. 4241 or 4242. No statement

made by the defendant in the course of any examination

provided for by this rule., whether the examination be with or

without the consent of the defendant, no testimony by the

expert based upon such statement, and no fruits of the

statement shall be admitted in evidence against the defendant

in any criminal proceeding except on an issue respecting

mental condition on which the defendant has introduced

testimony. 89/

Although the wording of MRE 302 and FRCP 12.2(c) is obviously different,

the operation of the two rules is quite similar. 90/ Both establish privileges to

statements, derivative evidence 91/, and conclusory medical opinions. And both

provide that an accused may open the door to the admission of such evidence.

Even though the similarities between the two rules outnumber the

differences, those differences are significant. One is that FRCP 12.2 (c) has been
amended several times to conform to developing federal case law, 92/ while MRE

302 vwa amended only once, and that amendment occurred on the same day it went

into effect. 23./ Other specific differences are apparent. For example, FRCP 12.2

(c) does not state that the privilege applies only to the issue of guilt. Thus, a

possible guilt vwrsus sanity distinction, which existed in a former version of

FRCP 12.2 (c), has been eliminated. 94/ But perhaps the most important difference

between MRE 302 and FRCP 12.2 (c) pertains to when, how, and to what extent the
defense may unintentionally open the door to the admission of specific evidence.
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S
These and other differences will be discussed throughout this article.

V. THE ABA MODEL.

The American Bar Association [ABA] has attempted to assist legislatures in

this area. Recently added to the ABA's Standards for Criminal Justice is chapter

seven entitled "Criminal Justice Mental Health Standards." 95./ The chapter

contains ninety-six standards designed for use by both lawyers and

psychotherapists. It provides a suggested procedure that follows an offender
from the first police contact through release from incarceration. Standard 7-3.2

is similar to both MRE 302 and FRCP 12.2(c):

Standard 7-3.2 Use of disclosures or opinions derived

from pretrial mental evaluations.

(a) Admissibility of disclosures or opinions in
criminal proceedings. No statement made by or information

obtained from a person, or evidence derived from such statement

or information during the course of any pretrial mental health

or mental retardation professional interview or mental

evaluation, or during treatment or habilitation, and no opinion of
a mental health or mental retardation professional based on such

statement, information, or evidence is admissible in any criminal

proceeding in which that person is a defendant unless the

disclosure or opinion is otherwise admissible under standard 7-3.9
96/ and:

*6 -* 6 *6 *6 * -* * *

(ii) is otherwise relevant to an issue raised by defendant

concerning defendant's mental condition and defendant
intends to introduce the testimony of a mental health or

mental retardation professional to support the defense claim
on this issue. 97/

14



The ABA Standard is similar to MRE 302 in that it extends a privilege to both

opinions and statements ("disclosures"). However, the Standard is different from

MRE 302 in several regards: 1) it does not provide for a two-tier reciprocal door

opening procedure for opinions T-erszss statements; 2) it applies to all uses of

privileged evidence and not merely to "the issue of guilt;" and. 3) it permits the

door to be opened if the mental state of the defendant is merely "raised by

defendant" instead of requiring the actual introduction of such evidence (thus

leaving open the question if the door can be opened either by notice of the intent
to assert the insanity defense, on ,oir direm or on opening statement).

Although the ABA Standard, like FRCP 12.2 (c), is silent on the issue of rights

warnings, the Standard's's commentary recognizes the case law vhich has held

that once the defendant injects the issue of his mental state, fifth amendment
objections are deemed waived. 98/

The remainder of this article discusses some major unresolved issues in MRE

302. ERCP 12.2(c) and the ABA Standard will be used to suggest some possible

solutions.
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V I. SOME UNRESOLVED ISSUES IN MRE 302.

Few reported cases address MRE 302: although there is no proven

explanation for this, it is the authotrs observation that one reason is that many

defense counsel are unfamiliar with MRE 302 and do not use it as a basis for

objection. Several major questions in MRE 302 are largely unanswered. The

following section attempts to answer some of these questions by comparing

existing military law to federal civilian law and the ABA Standards.

A. Right to Counsel at the Sanity Board.

As stated earlier, military case law has held that an accused does not have a

right to have his counsel present at a sanity board. 99/ Furthermore, sanity

board experts do not have to advise the accused of his right to counsel either

before or during the board, 100/ and the accused's defense counsel is not entitled

to notice of the board. 101 /

Neither MRE 302 102/ nor RCM 706 103/ specifically addresses the presence

of counsel at the sanity board, although MRE 302(a) does state that the privilege

applies regardless of whether the accused was advised of his rights (which

include his right to counsel). 1044/ Similarly, federal statutory law 105/ and FRCP

12.2(c) 106/ are silent on this issue. However, civilian cases, like their military

counterparts, have long held that an accused does not have a right to counsel at

compelled mental examinations. 107/

Both military and civilian courts have justified their holdings with the notion

that an accused only has a right to have counsel present at "critical stages" 108/

of the prosecution where counsel is needed to prevent the possibility of unfair

and inaccurate procedures which, if undetected, could not be attacked at trial. It

was fairly well settled that a compelled mental examination was not a critical stage

109/ until the Supreme Court's decision in Estelle v. Smith. 110/

In Smith, the defendant was charged with capital murder and tried in a Texas
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state court. I II/ He was administered a pretrial competency examination by a

state psychiatrist based upon an informal court request. 112/ The defendant was

not given Mirana warnings prior to the examination, and his retained counsel

was not notified in advance that the examination would encompass the issue of the

defendant's "future dangerousness." 113/ At trial, the defense counsel offered no

psychiatric evidence and had not indicated before trial that he would rely on any

type of mental status defense. 114/

After the defendant was convicted of capital murder, the case proceeded to the

sentencing phase. The defense counsel called three lay witnesses who testified

that the defendant had a good character and reputation, and had thought that the

pistol used in the murder would not work because of a bad firing pin. 115/ The

prosecutor called the state psychiatrist who conducted the pretrial mental

examination to testify about the defendant's future dangerousness. 1166/ The

much surprised defense counsel objected to this testimony because the

psychiatrists's name did not appear on the state's witness list. The trial judge

denied the objection and the defendant was sentenced to death. 117/

In reviewing the defendant's petition for habeas corpus relief, the Supreme

Court held that the defendant's fifth and sixth amendment rights were violated by

the admission of the state psychiatrist's testimony. 118/ With regard to the sixth

amendment violation, the Court held:

It is central to the Sixth Amendment principle that in addition to

counsel's presence at trial, the accused is guaranteed that he need

not stand alone against the State at any stage of the prosecution,

formal or informal, court or out, where counsel's absence might

derogate from the accused's right to a fair trial. Here,

respondent's Sixth Amendment right to counsel clearly had

attached when Dr. Qrigson examined him at the Dallas County Jail

and their interview proved to be a "critical stage" of the

aggregate proceeding against the respondent. Defense counsel,

however, were not notified in advance that the psychiatric

examination would encompass the issue of their client's future
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dangerousness, and the respondent was denied the assistance of
his attorneys in making the significant decision of whether to

submit to the examination and to what end the psychiatrist's

findings could be employed. 1_9/

The Court decided., contrary to the decisions of previous lower courts, that in

certain cases a pretrial mental examination is a "critical stage" at which the

accused enjoys a right to the assistance of counsel and must be advised of that

right. 120/ However, the holding of the case is quite narrow and does not mean

that the a prosecutor is barred from introducing any evidence from pretrial

mental examinations if counsel was not present at the examination. The Court

stated in dicta that, "a different situation arises where a defendant intends to

introduce psychiatric evidence .... 121 / Furthermore, the Court seemed to base
its decision not so much on the fact that the defense counsel was not actually

present during the examination, but because the defendant did not have an

opportunity to consult with his counsel before the examination. Although

Smith did not specifically decide the issue. of a right to the actual presence of

counsel at the examination, opinion indicated that the accused would not have

such a right. 122/

Smith involved only the sentencing phase of a trial, but the opinion's dicta

123./ and subsequent federal cases 124/ make it clear that the holding applies

equally to guilt proceedings. Any doubt about this issue was put to rest in the

Court's next and, to this date, only other opinion that has specifically addressed

the admissibility of evidence from compelled mental examinations.

In Bu•chanan Tv. Kentuckvr 125./ the Court applied its dicta from Smith

which suggested that a prosecutor can introduce evidence from a compelled

mental examination in a guilt proceeding if the defense counsel opens the door to

expert mental status evidence by introducing it at trial. The defendant was

charged with capital murder in Kentucky. At trial, his counsel attempted to

establish the defense of "extreme emotional disturbance" by having a social

worker read from a psychological report that had been prepared concerning a

burglary committed ten months before the alleged murder. 126/
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On cross-examination, the prosecutor had the social worker read from an

involuntary hospitalization psychological evaluation prepared after the alleged

murder and pursuant to the joint request of the prosecution and defense. 127/

The defense counsel unsuccessfully objected to the cross-examination alleging

that he was. not given the opportunity to be present at the second examination and

that the defendant had not been advised of his right to counsel as required by

Smith. 128/

The Court affirmed the conviction holding that neither the defendant's fifth or

sixth amendment rights were violated by the prosecutor's cross-examination of

the social worker. The Court distinguished Smith on two grounds. First, in

Smith, the defense counsel was not notified of the examination, while in

Buchanan the defense had actually joined in the request for it. 129/ Second,

the defense counsel in Smith did not in any way open the door to expert mental

status evidence, while in Buchanan the defense counsel open the door by

having the social worker read from the first psychological report. 1.3)0/ The

Court stated:

Petitioner attempts to bring his case within the scope of Smith by

arguing that, although he agreed to the examination, he had no

idea, because his counsel could not anticipate, that it might be used

to undermine his "mental status" defense. Petitioner, however,

misconceives the nature of the Sixth Amendment right at issue

here by focusing on the use of Doctor Lange's report rather than

the proper concern of this amendment, the consultation with

counsel, which petitioner undoubtedly had. * * * Given our

decision in Smith..., counsel was certainly on notice that if, as

appears to be the case, he intended to put on a "mental status"

defense..., he would have to anticipate the use of psychological

evidence by the prosecution in rebuttal. 131/

The Court decided, as it had suggested in Smith, that an accused is entitled to only

to consultation with counsel concerning the use of evidence from a compelled
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mental examination, and that defense counsel should not assume that the

government is limited to any specific use of the evidence once the defense opens

the door. In the Court's view, defense counsel are presumeN to know that if they

open the door to the accused's mental state with expert testimony., the government

is alloved to rebut with evidence from a compelled mental examination.

The Supreme Court's decisions in Smith and Buchanan are relevant to the

right to counsel in military practice. Since MRE .302 and RCM 706 are silent on the

the right to counsel at sanity boards, and since no military cases have addressed

this issue under MRE 302, Smith and Buchtanan provide the most recent

guidance on the sixth amendment issues in MRE 302. 1-3_2/ Specifically, these two

cases will probably cause military appellate courts to give Vide latitude to judges

who admit evidence once the door is opened (either intentionally or

unintentionally) by defense counsel. furthermore, military courts will probably

hold that defense counsel are presumed to know the ramifications of

introducing expert mental status evidence.

Although Smith and Buchanan strongly imply that a military accused

vould not have a right to have his attorney actually present at a sanity board,

neither case addresses the harsh realities that a military trial attorneys face

when they must cross-examine the government's sanity board experts at trial.

Most military trial attorneys know that, once attacked at trial, a presumptively

neutral sanity board expert may become an adversary instead of an impartial

expert. 133/ Though this problem may operate against either side, it is especially

painful for the defense counsel if one considers the fact that he cannot attend the

sanity board and, therefore, cannot effectively determine how to impeach the

board's conclusions at trial.

This problem seems to apply equeally to civilian trials and some civilian

commentators 134/ have suggested that compelled mental examination procedures

should be flexible to permit either the attendance of defense counsel or

mechanical recording of the interview. An example of a mode rule that addresses

both theses procedures is the reflected in the ABA Criminal Justice Mental Health

Standards:
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Standard 7-3-6. Procedures for conducting mental

evaluations.

(c) Presence of attorney during evaluation.

(i) When the scope of the evaluation is limited to defendant's

present mental competency, the defense attorney is entitled to be

present at the evaluation but may actively participate only if

requested to do so by the evaluator.

(ii) When the scope of the evaluation is not limited to

defendant's present mental competency, the defense attorney
may be present at the evaluation only vith the evaluator's

approval, and if present may actively participate only if

requested to do so by the evaluator.

(iv) The prosecutor may not be present at any mental

evaluation of defendant.

(d) Recording the evaluation. All court-ordered

evaluations of defendant initiated by the prosecution should be

recorded on audiotape or, if possible, on videotape, and a copy of

the recording should be provided promptly to the defense

attorney. The defense may use the recording for any evidentiary

purpose permitted by the jurisdiction. If the defense intends to

use the recording at trial, it should notify the court. Upon

receiving notice, the court should promptly provide to the

prosecution a copy of the recording. Upon the defense motion,

the court may enter a protective order redacting portions of the

recording before it is forwarded to the prosecution.

(e) Joint evaluation. Joint evaluations should be

encouraged. They should be permitted when agreed upon by the

prosecutor and defense attorney. A joint evaluation involves
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either a simultaneous evaluation by two or more mental health or
mental retardation professionals or a single evaluation by a

mental health or mental retardation professional agreed on by

both parties. 135/

The Standard adopts a flexible approach to compelled mental examinations

and can be readily applied to military practice. Although neither MRE 302 nor

RCM 706 address the procedures in the Standard, military trial judges have
historically issued liberal orders concerning sanity boards. 136/ The Standard
provides excellent guidance for a military trial judge who wish to accommodate a

defense request for a supplemental order concerning a RCM 706 sanity board.

Though no federal cases have specifically held that either the attendance of

counsel at or the recording of compelled mental examinations is constitutionally
required, one important case extensively analyzed the question. In United

Stale,: , FT-erx, 132/ the United States Circuit Court of Appeals for the District of

Columbia analyzed these tvo issues en banc Judge (nov Justice) Scalia, witing
for the plurality opinion, stated that although neither presence of counsel nor

recording is required tunder the sixth amendment, recording "may be a good idea."

136/ In dissent, Chief Judge Bazelon, urged that the presence of counsel is

necessary to protect the accused's sixth amendment rights and that recording is
the only effective substitute. 139/ Tudge Bazelon, perhaps the leading judicial

expert in mental health law, 140/ suggested that recording examinations would

have several salutary effects:

1) The presence of a recorder would ensure that overreaching
by the government expert does not occur. 141_/

2) Recording would assist the court's determination regarding

the voluntariness and reliability of the accused's statements. 142/

3) The accused may be less apprehensive at the examination if he

knovs his defense attorney will have an opportunity to review
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the interview. 143/

4) Recording frees the expert from constant note-taking and

thus improves the free flow of communication. 144/

5) Recent studies have found that the disruptive effect of

recording are overstated. 145/

6) Experienced experts have stated that the presence of videos do

not affect their interviewzs. 146/

7) Because the experts who conduct the interviews will have to

eventually be -cross-examined at trial, the "pressure" of a

recorded interview may improve. their abilities to communicate

their opinions at trial. 147/

8) The desire to protect the confidentiality of interviewing is not

involved since the expert and accused know that the interview is

being conducted vith a view tovard trial. 148/

9) Re-cording is now a commonly-tued tool of the modern expert

and is used extensively in training and research. 149/

The medical profession also supports recording of compelled mental
examinations. The American Psychiatric Association, although expressing some

minor reservations about recording interviews because of the relatively sparse

research, suggests a "case-by-case experimentation on a volwntary basis." 150/

The American Psychological Association expresses a much stronger view in favor

of recording:

Video or audio recording of the interview may have some inhibitory

consequences, but the problems engendered by such a procedure
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may be outweighed by a just resolution of the state-individual

balance. Recording, when requested by defense, had the significant

attribute of protecting defendent's constitutional rights while

permitting a free flow of exchange during the interview by the

government forensic experts. It will have the additional salutary

benefit of greatly enhancing the accuracy of fact-finding,

facilitating efforts to secure information derived from the clinical

interview, and permitting a more valid cross-examination. As a

practical matter, for ease of interview, a transcript should be made of

the recording. 151/

Federal law provides for videotape recording of certain court ordered.

mental examinations. Recently amended 18 U.S.C. §4247(f) provides: "Upon

written request of defense counsel, the court may order a videotape record

made of the defendant's testimony or interview upon which the periodic

report is based pursuant to [involuntary hospitalization procedures 1. Such

videotape record shall be submitted to the court along with the periodic

report." 15a2/ Thus, although federal law does not specifically provide for

recording of examinations conducted to determine sanity at the time of the

offense, § 4247(f) is evidence that Congress does not feel that recording of

interviews is disruptive or impractical.

The defense counsel would not be the only possible beneficiary of

recording sanity boards. Since in most insanity defense trials the defense

counsel must vigorously impeach the government's sanity board experts with

detailed questions concerning the reasons for their conclusions, the door to

the accused's statements is usually opened wide for the government's

rebuttal. In these situations, the government should be able to introduce

portions of the recorded sanity board interview for several purposes such as

the rule of completeness, 153/ basis of opinion, 154/ or prior consistent

statement. 155/ Studies have shown that juries usually convict when the

government experts testify in favor of the government, 15k/ so a prudent triel

counsel would be wise to maximize the admission of evidence from the sanity
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board. Anrd since defense counsel seldom have. insanity clients testify, a

recorded sanity,-board may be the only chance a trial counsel has of showing

the jury firsthand that the accused is capable of rational thought.

No militany or federal case has yet to hold that an accused has a

constitutional right to have a compelled mental examination recorded. On the

other hand, the United States Court of Appeals for the District of Columbia, the

American Bar Association, the American Psychiatric Association, and the

American Psychological Association believe that the practical benefits of

recording examinations outweighs its detriments. Military trial judges are

free to fashion supplemental orders to allow recording, and a change to RCM

706 to permit recording if requested by the defense seems reasonable and fair.

S
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B. Rights yarnings at the Sanity Board.

Although military courts once required that an accused be warned of his

Article 31 rights at a sanity board, 157/ the requirement no longer exists. 1.58/

Furthermore, MRE 302's privilege applies regardless if the accused was warned,
159/ and military sanity board experts are instructed that warnings are

unnecessary. 160/

Concerns about self-incrimination at sanity boards have not caused much

litigation in the military, 161 / but the issue. has been the subject of considerable

federal litigation 162/ and has been a favorite topic for civilian commentators.

163/ The vast majority of federal cases has held that when an accused first

introduces evidence concerning his mental state, the fifth amendment does not
prevent the introduction of testimony by a government expert who did not first

warn the accused of his Miranda rights. 164/

It seemed clear that Miranda did not apply to compelled mental

examinations until the Supreme Court's decision in Esweile , Smitbh 165/ As

will be recalled, in Smith, a state psychiatrist examined the defendant pursuant

to a state statute after his conviction for capital murder but before his sentencing

hearing. Smith's counsel was not notified before the examination. 166/ At the

sentencing hearing, the prosecutor called the state psychiatrist to testify that,

based on specific statements made by the defendant during the examination, he

posed a serious future threat to society. The defense counsel, who had by then

learned of the mental examination but had received only a conclusory report,

167/ objected to the testimony because he had not been notified that the

prosecutor planned to call the psychiatrist and the conclusory psychiatric report

contained no references to any statements made by the defendant. The objection

was denied and the defendant was sentenced to death. 168/.

The Supreme Court held that the defendant's fifth amendment 169/ rights

were violated because he had not been given his Miranda warnings before the

examination. The Court rejected the state's contention, adopted by other courts,

170 / that the examination was like a routine competency examination and that the

accused's statements were "nontestimonial," and, therefore, not protected by the
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fifth amendment:

[when the state psychiatrist at trial I vent beyond simply

reporting to the court on the issue of competence and testified for

the prosecution at the penalty phase on the crucial issue of

respondent's future dangerousness, his role changed and became

essentially like that of an agent of the State recounting

unwarned statements made in a post-arrest c.utodial setting. 171_/

The Court then held that the defendant should have been given his Miranda

warnings before the examination. 172/

The Court also rejected the state's alternate theory that, since the defendant

had already been convicted before the state psychiatrist testified, the defendant's

statements were not admitted on the "issue of guilt:"

"'the availability of the [Fifth Amendment] privilege does not

turn upon the type of proceeding in which its protection is

invoked, but upon the nature of the statement or admission and

the exposure to which it invites.' * * * Ve can discern no basis to

distinguish between the guilt and penalty phases of respondent's
capital murder trial so far as the the protection of the Fifth

Amendment privilege is concerned. 173/

Despite its holding, the Court indicated several times in the opinion that its

decision would have probably been different if the case was one in which the

defendant had asserted the insanity defense on the merits of his case. 174/

The Court stated:

[wihen a defendant asserts the insanity defense and introduces
supporting psychiatric testimony, his silence may deprive the

State of the only effective means it has of controverting his proof

on an issue that he has interjected into the case. Accordingly,
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several courts of appeals have held that, iunder such

circumstances, a defendant can be required to submit to a sanity

examination conducted by the prosecution's psychiatrist. 175./

Smith v holding affected a considerable number of death penalty cases and

it generated a considerable amount of commentary 176/ and litigation 177/. Most

of those who have interpreted the opinion have come to the conclusion that it is

very narrow and based on unusual facts. 178/ However, Smith 'P implications

left unanswered many questions concerning fifth amendment issues in compelled

mental examinations.

Smith has direct application to military practice. Since MRE 302 still contains

the language "on the issue of guilt," 179/ una•ry. military trial judges may

wrongly think that evidence from a sanity board may be admitted before the

defense opens the door on that limited purpose instead of on proof of the actus

treu, and that a jury instruction will cure any possible prejudice. Both MRE 302

and the original version of FRCP 12.2(c) 180/ contained the phrase "issue. of guilt,"

which Tas taken from the former 18 U.S.C. 94244. 181 / ERCP 12.2(c) was amended

in 1983 to delete this phrase in light of Smith. 182/ As will be discussed later,

183/ the admissibility of sanity board evidence is contingent on the defense first

opening the door.

The most comprehensive and important analysis of the fifth amendment issues

in Smith is contained in the District of Columbia Circuit Court's opinion United

States T,. BTvers. 184/ The facts of Brvers are similar to the facts in United

States r, Frederick discussed earlier, 185/ in that the district court ruled that

the accused had opened the door to specific unwarned statements made at a

court-ordered mental examination by referring to them during the defense's case.

186/ The defense contended on appeal 187/ that the accused should have been

given his Mirandawarnings and should have had his counsel present. 188/

The circuit court of appeals first reviewed four theories that federal courts had

fashioned which allow the government to admit evidence from unwarned

compelled mental examination after the defense has asserted the insanity defense

at trial through expert testimony. These theories were: 1) an accused waives his

0
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fifth amendment protection by voluntarily making psychiatric evaluations an

issue in the .-case (the "waiver" theory); 189/ 2) compelled psychiatric

examinations are real or physical rather than testimonial evidence, and,

therefore, are not protected by the fifth amendment (the "real vs. testimonial"

theory); 190/ 3) because an accused does not object during the presentation of his

defense case to own statements (which are technically hearsay), the defendant is

thereby estopped from objecting to the government's use of them its rebuttal case

(the "estoppel" theory); 91/ and, 4) the fifth amendment only protects statements

introduced to show that the accused actually committed the offense and not

statements introduced on the narrow issue of sanity (the "guilt vs. sanity"

theory). 192/

After an extensive analysis of these four theories, the court decided to rely on

none of them. First, the court reasoned that the Supreme Court's decision in

Smith categorically rejected the "real vs. testimonial" theory L93/ and casted

great doubt on the "guilt vs. sanity" theory. 194/ The court then decided that it

was fiction at best to think that an accused 's decision to "waive" his right to

silence could be considered "free and unconstrained" 195/ when the accused had

been ordered to undergo the examination. Last.. the court rejected the "estoppel"

theory reasoning that when a defendant introduces his own statements on his

defense case, he makes no express or implied promise that he will not object to the

government's use of them. 196/

Instead of attempting to either pigeon-hole its decision into one of the four

existing categories or create a new one, the court decided the issue on pure policy

grounds:

All of these theories are easy game, but it is not sporting to hunt

them. The eminent courts that put them forth intended them, we

think, not as explanations of the genuine reason for their result,

but as devices--not more fictional than many others to be

found--for weaving a result demanded on policy grounds

unobtrusively into the fabric of the law. Whether they have

described this policy as the need to maintain a "fair
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state-individtual balance" (one of the values underlying the Fifth

Amendment...), or as a matter of "fmudamental fairness," or

merely a function of "judicial common sense," they have denied

the fifth Amendment claim primarily because of the

unreasonable and debilitating effect it would have upon society's

conduct of a fair inquiry into the defendant's culpability. As

expressed in Popet

It would be a strange situation, indeed, if, first, the

government is to be compelled to afford the defense ample

psychiatric service and evidence at government expense

and, second, if the government is to have the burden of

proof,...and yet is to be denied the opportunity to have its

own corresponding and verifying examination, a step

which perhaps is the most trustworthy means of

attempting to meet that burden.
We agree with this concern, and are content to rely upon it alone as the

basis for rejection of the Fifth Amendment claim. 197/

The logic in this quote, including the passage from Pope Trý United States. is

extremely similar to the Court of Military Appeals' reasoning in Bat idgeo 198/

which case remains the theoretical heart of MRE 302. Bj.ers and Pope were the

only two cases recently specifically cited as justification for unwarned compelled

mental examination by the Supreme Court in Buchanan T,- Ken tucky. 199/

In Buchanan, discussed earlier, 200/ the defendant, charged with murder,

employed a defense of "extreme emotional disturbance" by having a social worker

read to the jury several psychological evaluations that were conducted after a

previous burglary arrest. 201 / On cross-examination, the prosecutor had the

social worker read from a psychiatric evaluation prepared pursuant to a joint

request of the defense and prosecutor for the purpose of determining if the

defendant should be involuntarily committed to a hospital after the alleged

murder. The defense counsel objected to the prosecutor's cross-examination based

on Smith in that the defendant had not been warned of his rights and that the

is
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defendant's counsel vas not present at the examination202/ The objection was
overruled and the defendant was sentenced to death. 20r.?./

The Court affirmed the conviction distinguishing Smith on its facts, noting

while Smith's counsel had neither placed at issue Smith's competency to stand

trial nor offered a mental defense, Buchanan's defense counsel joined in a motion

for the for the second evaluation and his entire defense strategy was to establish a
"mental status" defense. 204/ The Court then contrasted the operation of the fifth

amendment in the two cases:

We further noted [in Smith]: 'A criminal defendant who neither

initiates a psychiatric examination not attempts to introduce any

psychiatric evidence, may not be compelled to respond to a

psychiatrist if his statements can be used against him at a capital

sentencing proceeding.' This statement logically leads to another

proposition: if a defendant requests such an evaluation or

presents psychiatric evidence, then at the very least the

prosecution may rebut this presentation with evidence from the

reports of the examination that the defendant requested. The

defendant would have no Fifth Amendment privilege against

introduction of this psychiatric testimony by the prosecution.

205./

Buchanan ': holding that a defense counsel may open the door to

prosecution rebuttal is consistent with the holding of other federal courts.

However, the opinion is significant more for what it does not say than what it

says. The Court chose not to rely on any theories such as "waiver;" instead, its

opinion is similar to Byers in that it seems to rely on pragmatic policy

considerations. Also, the Court's use of the language "at the very least" in the

above quote indicates that the Court will most likely give a prosecutor wide

latitude in rebutting a mental status defense.

Buchanan and Byers may have a direct impact on the way military courts

interpret MRE 302. As stated earlier, military courts and the drafters of MRE 302
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adhere to the theory that the accused's decision to assert the insanity defense

through experttestimony "implied partial waiver,"206/ of his rights under the

fifth amendment and Article 31. However, in spite of the outdated "waiver" label,

the policy considerations upon which MRE 302 was based are presently supported

by the Supreme Court. 207/ Accordingly, military courts might view MRE 302

more as a rule of policy than pure procedure. 208/

Perhaps the most troubling aspect whether Article 31 warnings should be

given at a sanity board is the literal wording of the statute. 209/ Article 31 (a)

states that "No person...may c.ompel any person....to answer and answer to which

may tend to inMcriminate him." 210/ Now that the "guilt vs. sanity" dichotomy

has been called into question, 211./ can it be said that compelling (i.e., by

threatening the loss of the right to assert the insanity defense) an accused to

answer questions about his sanity at the time of the offense does not violate this

statute? The same question is even more troubling when one considers the

language of Article 31 (b), which flatly prohibits requesting any stratemeni

from an accused without first advising him of his rights. 212/ Even the

seldom applied Article 31 (d) raises questions in that it prohibits the admission at

trial of anv statement obtained through the use of coercion.. un/rla rf

int/ue&ce. or unlawful inducement. 213/ Is it proper to identify the only

defense an accused has, i.e., a mental status defense, and then "coerce" or "induce"

the accused to make statements which may weaken or destroy that defense? Even

the civilian cases that hold that Miranda does not apply to compelled mental

examinations cannot be totally relied upon because Miranda is a judicial rule of

excltuion while Article 31 is an absolute statutory rule of preclusion. 214/

However, even though the pure language of Article 31 may seem to be

incompatible with sanity boards, the policy reasons for them as identified in cases

like Bakbtidge, B.vT'ers, and Buchanan justify their use.

The last issue discussed in this area is vhether a defense counsel should request

a judge to order that Article 31 warnings be given at the sanity board

notwithstanding the fact that military law does not require them. Some military

215/ and civilian 216/ opinions show that rights warnings have been given at

mental examinations. Two questions arise.
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first, if the sanity board experts administer a warning, does this, in effect,

destroy the proections created by Battbige and MRE 302? 217/. The answer to

this question is clearly no because MRE 302(a) provides that the privilege exists

even though rights warnings were given. 218/

The second, more difficult question, is whether medical experts have an

ethical obligation to inform the accused that there will be no confidentiality

attached to the interview and that the results could incriminate him. Technical

Manual 8-240, Psychiatry in Military Law,. 219/ does not provide guidance to the

military expert concerning his ethical duties. On the hand, both the American

Psychiatric Association 220/ and the American Psychological Association 221./

have provided ethical guidance to their members concerning compelled mental

examinations. The American Bar Association has -attempted to combine the

guidance from these two medical associations and legal considerations into the

following standard:

Standard 7-3.6. Procedures for conducting mental

evaluations.

(a) Duty of attorney to explain nature of evaluation

to evaluator. Whoever initiates the evaluation should inform

the mental health or mental retardation professional conducting

the evaluation and ensure that the professional understands:
(i) the specific legal and factual matters relevant

to the evaluation;

(ii) the rules governing disclosure of statements
or information obtained during the evaluation and
governing disclosure of opinions based on such

statements or information; and,

(iii) the applicability of evidentiary privileges.

(b) Duties of defense attorney and evaluator to explain

nature of evaluation to defendant. In any evaluation,

whether initiated by the court, prosecution, or defense, the

defendant's attorney and the mental health or mental retardation
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professional conducting the evaluation have independent

obligations to explain to defendant and to ensure defendant

understands to the extent possible:

(i) the purpose and nature of the evaluation;

(ii) the potential uses of any disclosure made

during the evaluation;

(iii) the conditions under which the prosecutor

vill have access to information obtained and

reports prepared; and.
(iv) the consequences of defendant's refusal to

cooperate in the evaluation as provided in standard

7-3.4(c) and 7-4.6(b). 222/

The ABA believes that the defense attorney and the mental health expert

share joint responsibility for informing the accused of the consequences of his

decision to submit to a compelled mental examination. The American Psychiatric

Association believes that a psychiatrist has an independent duty to give detailed

warnings to the accused similar to those in the ABA Standard. 223/ The American

Psychological Association's view is similar. 224/ Although, for obvious reasons,

military defense counsel should inform their clients of the general sanity board

procedure and implications of asserting the insanity defense, they should also

explain, in as much detail as possible, the operation of MRE 302.2255/

If a military sanity board's expert decides to advise the accused of the

implications of submitting the examination, his task is obviously more difficult

than the defense counsel since the expert must consider the ethical, legal, and

medical implications of his choice of words. One civilian commentator with

experience as psychiatrist and professor of law 2266/ has suggested that a

pre-printed consent form be used. 227/

In conclusion, though it can be assumed that most military accused will be

informed of the full consequences of their decision to submit to a sanity board,

military mental health experts must ask themselves if they can comfortably rely on

someone else to discharge their professional ethical duties. And even though
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military sanity board experts enjoy a legal presumption of impartiality, 228/ they

should consider adopting a warning procedure that would preserve the appearance

of impartiality in the eyes of the accused and those related to military justice.
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C. Premature Release of the Sanity Board Report to the Trial

Counsel -

An interesting question arises when the trial counsel obtains the results of

the full sanity board report before trial in violation of RCM 706(c)(5) 229/ and

MRE 302(c). 2_30/ As stated earlier, 2-31/ the reason for keeping the report from

the trial counsel is the concern that he could use the report either to discover

additional evidence to prove the aces reus or to form the basis for a subsequent
prosecution. 232/ Cases in which the defense intends to concede the commission

of the actuw reus and to rely on the insanity defense would not involve such

concerns. As mentioned earlier, the drafters of MRE 302 suggested that the

defense counsel should consider releasing the entire sanity board report to the

trial counsel before trial. 233/ This would preclude an unnecessary delay after

the defense opened the door through introduction of expert testimony.

The following hypothetical case illustrates the kind of problem that may result

from a premature release of the sanity board report. An accused is charged with

premeditated murder by stabbing the victim with a knife, which the government

has not found. The defense believes the government can prove. the murder

through circumstantial evidence. The defense also suspects that the accused was

insane at the time of the offense, so the defense requests a sanity board. At the

board, the accused relates where he hid the knife. If the trial counsel obtains this

information uses it at trial, the trial counsel will have clearly violated MRE 302.

This is true even though the statement may be relevant to the issue of sanity, such

as suggesting that the accused appreciated the wrongfulness of his act as

evidenced by his disposal of the murder weapon. 234/

The drafters' analysis to MRE 302 suggests that a trial counsel who has read

the entire sanity board report before the trial may be disqualified from

prosecuting the case in chief. 235/ The drafters also reasoned that since MRE 302

provides a form of testimonial immunity, premature disclosure vould raise
"significant derivative evidence problems." 23_6/ Professor Saltzburg addressed

this issue and suggests three possible solutions: "(I) proceeding with trial in

hopes of shoving that neither the statements nor derivative evidence will be
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used; (2) assigning a new trial counsel to the case who has not been privy to the

information; or-(3) transferring prosecution of the case to another jurisdiction in

hopes of completely extinguishing any taint." 2a3?7/ Only

two military case have dealt with this problem.

In United States v. LittlehbaeL' 238/ the defense made a pretrial motion to

disqualify the trial counsel for committing prosecutorial misconduct because the

trial counsel', a.ad interviewed the sanity board doctors before trial. The Air Force

Court of Military Review refused to overrule the trial judge's ruling that the

interview was permissible and not in violation of MRE 302. 239/ The court noted
that the trial counsel did not discuss with the sanity board psychiatrist any

specific statements ma~de by the accused. The court rejected the defense's

contention that the interview itself was per se derivative evidence. The court

stated:

Neither the editorial comment nor the drafters' analysis to

Military Rule of Evidence 302 provides any insight as to what

constitutes "derivative evidence" beyond suggesting that it might

be equated with testimonial immunity making even the remotest

connection subject to being called "derivative evidence ..... "We

think it an unwarranted interpretation of the term "derivative

evidence" to expand it to include interviews where no attempt

is made to gain access to statements given by the accused to his

psychiatrist. 240/

Littlehales gives some insight into what derivative evidence is, 241 /but

the opinion should be read with caution because the accused did not assert the
insanity defense at trial: this explains why the court addressed the issue from the

standpoint of prosecutorial misconduct instead of a violation of MRE 302.

One month after the Air Force Court of Military Review decided the

Littlebales opinion, it faced MRE 302 head-on in United States v. Bledsoe.

242/ The accused was charged with several minor offenses. He asserted several

defenses, one of them was insanity. After the accused opened the door through

the use of expert testimony, the trial counsel asked the judge to release the full
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sanity board report. The trial counsel then candidly remarked to the trial judge

that he alreadyknew of several privileged statements from the sanity board. The

trial judge released the report and admitted the statements contained in it over

the objection of the defense. The accused was convicted of all charges. 243/
The Air Force Court held that any possible error due to either the premature

release of the statements or their subsequent introduction was harmless in light

of the compelling evidence of guilt against the accused. The court declined to

recommend any particular sanction for trial counsel who obtain premature

access to privileged information. More importantly, the court refused to adopt a

presumption of prejudice to the admission of the statements as applied in the case

of an improperly admitted confession. 244/ Because Bledsoewas decided on the

harmless error doctrine, it offers little guidance for future cases. 245/

Federal law offers better advice in this area. Federal statutes prescribing the

procedure of the federal court-ordered mental examinations are very similar to

the procedure outlined by RCM 706 and MRE 302. 246/ One federal court of

appeals case has decided the issue in considerably more detail than Littlehales

or Ble-dsoe.

In United States T Stoc•k• irell 247./ the accused was charged with several

violent offenses surrounding an armed bank robbery. The accused intended to

assert the insanity defense, so the court ordered a government mental

examination. Before trial and without approval of either the judge or defense

counsel, the prosecutor listened to the complete tape recording of the

court-ordered examination. The prosecutor then conducted a detailed interview

of the psychiatrist who did the examination. The interview led to a number of

background documents such as the accused's school, military, and service

records, all of which the prosecutor planned to ue at trial to portray the accused

as a malingerer and general liar. The defense counsel learned of the trial

counsel's actions so he filed a pretrial motion asking the court to conduct a

hearing similar to that as prescribed by the Supreme Court in Aastigar v.

United States 248 / to determined if the prosecutor should be disqualified. 249/

The Second Circuit Court of Appeals declined to overrule the district court's

decision not to conduct a Laasfigar hearing. The court opined that, although
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FRCP 12.2(c) does grant a form of immunity, it is different than traditional

testimonial immunity in that evidence from a compelled mental examination may

be used only be used on the issue. of sanity while normal immunized testimony

cannot be used in any manner. 250/ The court affirmed the conviction holding

that the appellate record showed no improper use of the accused's privileged

statements at trial. However, the court strongly criticized the prosecutor's

decision to listen to the tapes. The court further opined that in an appropriate

case a trial judge should conduct a 1eatiagar hearing. 251/

Although Stockirell is by far the most helpful case in the area, the case's

direct applicability to present military practice appears, at least on the surface,

to be questionable. First, the "guilt vemrsus sanity" theory that the court relied

may no longer be valid. 252/ Second, the current version of FRCP 12.2(c)

proscribes the use of the "fruits" 253./ of privileged statements, while the MRE

302 specifically proscribes "derivative" 254/ evidence. The Court of Military

Appeals has decided that the "derivative evidence" doctrine is broader than the

"fruit of the poisonous tree" doctrine: in the case of derivative evidence the

government must put the defendant the same place he would have been in if

immunity had not been granted. ?255/

Even though the terminology used in the Stokirell opinion may be

somewhat inaccurate or out-of-date, the logic of the case remains sound. If a

strict testimonial immunity analysis 256/ were applied to compelled mental

examinations, both FRCP 12.2 and MRE 302 would be unconstitutional because an

accused who asserts the insanity defense can never be put in the same position

that he would have been in if he had not been forced to submit to a sanity

examination. This is true even if the government experts only relate their

conclusions, since those conclusions are, in the broadest sense, derivative of his

statements. 257/ Although Stock raill provides by far the best guidance for

military judges facing these issues, only future litigation will provide precise

guidance.
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D. Vhat Opens the Door to MRE 302?

1. Brief Overviev of Door Opening Procedure.

Perhaps the most important questions concerning MRE 302 for a trial

attorney is what actions by the defense counsel open the door to the introduction

of specific types of privileged evidenc-e. As will be recalled, the door opening

provision of MRE 302(b) is as follows:

(1) There is no privilege [to statements of derivative evidence from

the sanity board ] under this rule when the accused first introduces

into evidence such statements or derivative evidence.

(2) An expert for the prosecution may testify as to the reasons for the

expert's conclusions and the reasons therefore as to the mental state

of the accused if expert testimony offered by the defense as to the

mental condition of the accused has been received into evidence, but

such testimony may not extend to statements of the accused except a

provided in (1). 2_8/

Under the plain wording of the MRE 302(b) there are two different door opening

triggers: one for the reasons for the expert's conclusions and another for specific

statements made at the sanity board. The accused can open the door to the reasons

for government expert's conclusions if he first offers any expert testimony and

that testimony is received into evidence. The door to specific statements from the

sanity board can be opened only if the accused specifically introduces statements

from the sanity board.

2. Some Specific Questions.

Though the wording MRE 302(b) seems clear enough, there are many

permutations of the rule that can cause confusion. For example:

-Can the door be opened in some way by the defense's actions either in
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requesting or consenting to the sanity board, giving notice of the intent to assert

the insanity defense, through questioning on r'oir &ire or by remarks on

opening statement?

-Does the plain wording of MRE 302(b)(2) mean that the trial counsel can

properly introduce on his case-in-chief (before the door is opened) the sanity

board's bare conclushions minus the "reasons therefor?"

-Can the defense effectively block sanity board evidence by introducing no

expert evidence of its own, and, instead, relying only on lay witnesses, i.e., the

"lay insanity defense?"

-If several sanity boards were conducted and the accused introduces statements

from only one of them, does this open the door to statements from the others?

-If the accused introduces statements from his own private expert(s) that

support his assertion that he was insane, does this prevent the trial counsel from

introducing specific statements made to the sanity board that were inconsistent

with those made to the accused's private expert?

These and other questions are discussed in the following sections.

a. Opening the Door Before the Actual Introduction of Defense

Evidence.

RCM 701 (b)(2) states that "[i If the defense intends to rely upon the defense of

lack of mental responsibility, or introduce expert testimony relating to the lack of

mental responsibility, the defense shall, before the beginning of the trial on the

merits, notify the trial cotmsel of such intention." 259/ FRCP 12.2(a) 260/ and ABA

Standard 7-6.3 261/ contain similar requrements. RCM 706(a) 2622/ and MRE 302

263/ do not specifically state whether a sanity board requested or consented to by

the defense should be treated any differently than one that was requested by the

trial counsel. However, since RCM 706 (b) 264/ effectively transforms all sanity

boards into "ordered" sanity boards regardless of their origins, there is no

distinction under MRE 302 between sanity boards requested by the defense and

sanity boards requested by other persons.

0
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FRCP 12.2 (c) achieves the same effect by expressly stating that its privilege

applies "whether the examination be with or without the consent of the

defendant." 265/ Thus, a plain reading of MRE 302 and its federal counterpart

indicates that an accused does not in any open the door merely because he

requests or consents to a compelled mental examination.

Several federal cases suggest that if the defense merely requests a government
mental examination or or notifies the government it intends to assert the insanity

defense, the government should be given wide latitude in presenting psychiatric

evidence. 266/ Furthermore, the Supreme Court's recent language in Buchanan

v. K7n .uckyt; discussed earlier, 267/ seems to support this view: " [I] f a

defendant re-quesis such an evaluation or presents psychiatric evidence,

then, at the very least, the prosecution may rebut this presentation with evidence

from the reports of the examination that the defendant requested." 268/ One

federal case has interpreted this language.

In Sc'hneider r. A ynaugh, 269/ the Fifth Circuit Court of Appeals

analyzed the Supreme Court's intent behind this language. The court decided

stated that "fakthough the Court's use of the disjunctive might even suggest that

the defendant's request is sufficient by itself to constitute forfeiture of the

privilege, the rest of the sentence and the opinion as a whole strongly imply that

the defendant must have gone further and actually introduced psychological

evidence." 270/ The Schneider court's reading of Buchanan seems also to be

supported by a close reading of the Court's earlier decision in s relic r.- Smilk

271 / which turned on the fact the defendant did not introduce mental status

evidence. However, a definitive answer to the Court's language in Buchanan

must await further litigation. Even if the Court decides that it is constitutionally

permissible to introduce such evidence if a government examination is requested

but not ultimately introduced by the defense, the plain wording of both MRE 302

and FRCP 12.2(c) prohibit its introduction.

One military commentator has suggested that MRE 302's privilege "does not

create the same privileges for an accused who voluntarily submits to a mental

examination." 272/ The authors's conclusion is based on the Army Court of

Military Review's decision in United Slates v. Marrhews 273/ in which the
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court suggested in dicta that the trial counsel could properly introduce evidence

from a sanity board even if the defense did not open the door through use of

expert testimony. The court stated that one factor allowing admission is that the

board was "voluntarily entered into by the [accused I and, at least in part.

completed at the specific request of [the accused's] defense counsel." 274/

However the court's dicta is somewhat unclear since the case concerned mental

examination conducted for administrative separation, i.e., not a sanity board. 275/

Furthermore, the plain wording of MRE 302 276/ makes it clear that the fact that
an accused voluntarily submits to a sanity board ordered under RCM 706 277/ is

irrelevant in determining if the door is opened to expert testimony.

Another question arises when the defense counsel not only requests the

sanity board and gives notice of his intent to assert the insanity defense, but also

informs the jury during woir dire and opening statement of his intent to call

expert witnesses who will testify that the accused was insane. Should these

actions permit the government to "preemptively strike" at the insanity defense

by calling the sanity board experts on its case in chief? The obvious answer

under the rule is, of course, no. MRE 302(b) states that the door is opened only if
the accused either "first introduces ... statements" or "if expert testimony offered

by the defense has been received into evidence." 278/ But must this language be

applied literally? Only one military case had addressed this question.

In United States v. Bledsoe, discussed earlier, 279/ the defense counsel

during the voir dire of the jury "made it clear that their client's lack of mental

responsibility was a key issue.. .and that a defense based on that condition would

be urged in his behalf." 280/ During his opening statement, the trial counsel

stated that the accused was sane and that the government would offer evidence on

that fact. 281 / The defense counsel objected to the trial counsel's statements based

on MRE 302(b)(2) and asked for a mistrial arguing that only the defense was

permitted to institute the insanity defense. 282/ The trial judge denied the motion

and proceeded to permit the trial counsel to introduce the testimony of the sanity

board experts on the governments case in chief. 28./

The Air Force Court of Military Review affirmed the conviction stating that:
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We agree that the defense's interpretation of [MRE 302(b)(2)] is

reasonable, but hasten to suggest that it must be read in

conjunction with Mil. R.Evid. 611 (a), which allows the trial j.udge

to exercise reasonable control over the presentation of evidence

in order to develop the facts without needless consumption of

time. Clearly, a trial judge retains the traditional power to depart

from the usual order of proof. While we think it is far better

practice for the government to respond to a defense assertion

that the accused lacks the requisite mental responsibility, we do

not find, in the case before us, that the trial judge abused his

discretion in allowing the government to proceed in its case in

chief with testimony relating to appellant's mental state. 284/

Factors in the record supporting the court's decision were; the insanity was the

pivotal issue; the defense counsel first raised insanity in T'oir dire, the testimony

would have been admissible in rebuttal; and, the defense was apparently not

surprised by the testimony. 285/

Although the Bledsoe court's decision not to find reversible error under that

facts of the case may reasonable, one wonders if the court would have decided

similarly if the defense had decided not to assert the insanity defense and the

government still introduced the testimony of the sanity board experts. Such a

practice would seem to violate Smith. Oddly enough, one federal case faced these

facts and decided that any error vas harmless.

In Cape Tr. Francki.. 286/ the accused was charged with capital murder in a

Georgia state court. Before the trial, the court ordered a mental examination by a

state psychiatrist; the defense consented to the examination. 287/ At trial, the

defendant did not assert the insanity defense, but, instead completely denied

complicity; nonetheless, the state prosecutor was allowed to introduce the opinion

of the state psychiatrist that the defendant was competent to stand trial and

criminally responsible for his offense. 288/

The Eleventh Circuit Court of Appeals held that even though the defendant had

not been warned of his rights as required by £stelle r, Smirk and had not
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asserted the insanity defense. any error caused by the admission of the state

psychiatrist's testimony -wa harmless. 289/

The court stated that Smith does not establish "an absolute rule which

mandates reversal in any instance where psychiatric testimony exceeds the scope

anticipated by defense counsel at the time of the examination..., and that [b IV

proving Cape's sanity, the State proved a fact not necessary to its burden of

proof." 290/ The court noted that, unlike Smith in which the state psychiatrist

was the only source of crucial evidence on the issue of the defendant's future

dangerousness, the state psychiatrist's testimony in C.'ape was merely cumutlative

in light of the overwhelming evidence of guilt." 291_/

Both Bledsoe and C(ape show that courts are generally reluctant to rigidly

apply sanctions for violations of the order of proof of expert testimony and will

instead look at the record as a whole for prejudice. Only the other hand, the plain

wording of MRE 302 and FRCP 12.2(c) and the Supreme Court's decisions in Smith

and Bucha2atn require the government to wait until rebuttal to introduce

evidence from compelled mental examinations. The problem with the analysis of

courts like Bledsoe and Cape is that they presume that defense counsel's control

over the order of proof is not a significant factor in determining if the accused

has been prejudiced; rather, they only look at the sum total of evidence

introduced by both sides. Furthermore, they ignore the fact that, once the

government introduces evidence from a compelled mental examination, the

defense is "locked in" to conceding that the actlus reus of the offense was

committed and, therefore, must rely solely on insanity.

The next question arises out of MRE 302(b)(2)'s language : "An expert for the

prosecution may testify as to the reasons for the expert's conclusions and the

reasons therefor as to the mental state of the accused if expert testimony offered

by the accused has been received into evidence .... 292/ Thus, the trial counsel

does not have to wait for the accused to open the door, but can introduce the bare

conclusions (minus the "reasons therefor") of the sanity board on its

case-in-chief. The practical problem with such a practice is that the trial counsel

is barred first laying a foundation for the expert's conclusions. This strange

procedure inverts the normal practice of requiring the proponent of opinion
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evidence to lay a foundation before the evidence is admitted. Even more

disturbing is the question that logically follows: if the defense counsel objects to

this opinion testimony for a lack of a foundation, has he inadvertently opened the

door to the "reasons therefor"? It seems that common sense should prevent a

trial counsel from doing this, but the plain wording of the MRE 302 does not

prevent it.

The drafters' analysis to MRE 302 provides no insight into this question.

Professor Saltzburg comments that, "The Rule anticipates that normally the

defense, and not the prosecution, will be the first to raise the issue. of mental

responsibility at trial," 293/ but notes that the Bfedsoe294/ court held that this

maxim need not be strictly followed. However, in Blecsoe the government

experts' testimony vent beyond their bare opinions on direct examination and the

appellate court recognized such a practice violated MRE 302(b)(2). 295/ Thus,

Blecoe did not really decide if the admission of the bare medical conclusions on

the government's case-in-chief violates the rule.

No federal court or civilian commentator has addressed this precise issue. One

reason may be that both FRCP 12.2(c) and the ABA Standard do not permit such a

distinction to be made. FRCP 12.2(c) provides that, "no testimony by the expert

based upon such statement...shall be admitted...except on an issue respecting

mental condition on which the defendant has introduced testimony." 296/ FRCP

12.2(c)'s bar against all "testimony" (i..e. including conclusions) precludes the

government expert from giving his bare conclusion unless the defense opens the

door. In this regard, FRCP 12.2(c) gives the defense counsel broader control than

MRE 302 over whether the door is opened, but less control over how much or what

type of evidence is allowed in rebuttal.

ABA Standard 7-3.2 is similar to FRCP 12.2(c) on the admissibility of conclusions

and specifically states that "no opinion.. .based on such statement, information,

or evidence [from the compelled examination] is admissible...unless [it] is

otherwise relevant to an issue raised by defendant concerning defendant's mental

condition and defendant intends to introduce the testimony of [an expert] to

support the [defense claim 1." 297/ Although the ABA Standard, like FRCP 12.2(c),

prohibits admissibility of the government expert's opinion until the defense
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opens the door, the ABA standard is different than FRCP 12.2(c.) (and MRE

302(b)(2) for that matter) in that it does not seem to require that the door be

opened by the actual introduction2 of defense evidence. Instead, the ABA

Standard only requires that the defendant raise the issue and intend to introduce

such evidence. The plain wording of the ABA Standard is different than FRCP

12.2(c) and may be interpreted to mean that if the defense gives notice of its

intent to Assert the insanity defense and raises the issue on voir dire or opening

statement, the door may be opened for the government to introduce such evidence
on its case-in-chief. 298/ For some reason the commentary 299/ to the ABA
Standard, which makes repeated comparisons to ERCP 12.2(c), does not discuss this

difference.

There seems to be no clear answer at this time whether MRE 302 establishes an

absolute rule that a trial counsel must wait until his rebuttal case to introduce
expert testimony from a sanity board. However, the better view would seem to be

that he should, especially in light of the Supreme Court's recent decision in

Buchanan in which the Court made repeated references to its permissible use
"on rebuttal." 3.00/ Furthermore, the entire history of compelled mental
examinations is based on the notion of a fair balance that must be achieved when

the accused uses expert testimony. A tactical "preemptive strike" by the trial

counsel would do nothing but risk upsetting that balance.

b. The Lay Insanity Defense.

One puzzle surrounding MREE 302 since its inception concerns whether the

accused can assert the insanity defense solely through lay testimony and thereby
prevent the government from introducing testimony from the sanity board?

This notion of the "lay insanity defense" is most succinctly described by

Professor Saltzburg:

The Rule is particularly cloudy with respect to the basis of

offered lay testimony. According to the Anl sis..l 30/ a "lay"
sanity witness' testimony is not derivative unless the witness has

47



read the sanity board's report. This seems too narrow and does
not take into account the case where a "lay" sanity defense might

be derivatively and very effectively built on statements made by
the accused to the board. In that case, the lay testimony should be
considered to be derivative for the purposes of (t)(1). That broad
treatment of the term "derivative evidence" would be more in

line with the policies of subdivision (a).

The Rule as originally written 302/ would have. permitted the
prosecution to respond to lay defense witnesses with expert
testimony as long as no reference was made to specific statements

by the accused. However, subdivision (b)(2) was changed on 1

September 1980 to permit the prosecution use. of experts only

after the defense has used its experts. 303/ Now, following an
adverse finding of sanity under R.C.M. 706, the defense can
theoretically rely on lay testimony and block expert rebuttal by

the prosecution. 304/

Notwithstanding the clear wording of MRE 302, one military case has decided that

defense reliance solely on lay insanity witnesses does not preclude introduction

of expert testimony by sanity board doctors.

In United States v. M.rthe 1 discussed earlier, 305./ the accused was

referred to a military psychiatrist after he assaulted his First Sergeant. The
examination was conducted with a view towTards an adverse administrative
separation, but no charges were preferred. The accused was diagnosed as having
an antisocial and paranoid personality disorder. He was subsequently
apprehended for possession of marihuana and another assault. He was again
referred to the same military psychiatrist, who confirmed his earlier diagnosis

and further found that the accused was mentally responsible. Up to this point,
charges were still not preferred and neither of the examinations had been
"ordered." The government then decided to charge the accused for all the three

offenses. The accused's defense counsel asked the same psychiatrist to examine

the accused for a third time: the diagnosis was the same. 306/
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At trial, the accused asserted the insanity defense through lay witnesses. On

rebuttal, the government called the same military psychiatrist who had examined

the accused three times. The defense objected to the psychiatrist's testimony

under MRE 302. The objection was denied and the accused vas convicted of all

three charges. 307/

On appeal, the Army Court of Military Review keyed in on the fact that MRE 302

only protects evidence derived from a sanity board. The court noted that none of

the three examination were sanity board examinations and, accordingly, held that

MRE 302 did not apply._38/ However, the court went further in dicta stating

that even the examinations were sanity boards, the lay insanity defense would

not block testimony from the sanity board on the government's rebuttal. The

court reasoned that if the lay insanity defense were read into MRE 302, the jury

would not be privy to otherwise relevant and admissible evidence from the sanity

board, but would have to settle for inferior rebuttal evidence comprised of

government lay witnesses and experts who only observed the accused in the court

room. The court further reasoned that MRE 302, like FRCP 12.2(c), was only

designed to protect the use of evidence to prove. the actus reus of the offense

and not the "issue. of guilt." 309/

Matehelirrs is a troubling opinion for several reasons. The court failed to

address the obvious question of whether a prosecutor could effectively

circumvent the protections of MRE 302 by arranging for the accused to be ordered

to undergo an mental examination for the ostensible purpose of an adverse

administrative elimination action, and then use the results at trial. Under the

court's analysis MRE 302 would not apply. Furthermore, in Arntwckv r.

Buc.haan. 310/ the Supreme Court analyzed evidence an involuntary

hospitalization examination requested by the defense as if it were a sanity

examination requested by the prosecutor. 3I1 / Similarly, in Es/elle r. Smith,

312/ the Court stated that, in the area of mental examinations by the government,

"'the availability of the [Fifth Amendment] privilege does not turn upon the

nature of the proceedings..., but upon...the exposure which it invites." 3.3/

Although this issue alone could comprise an article, it is sufficient to say

that it is not clear if a mental examinations conducted for administrative

49



0
procedures based upon misconduct should be deprived of the protection of MREE

302 if it was reasonably foreseeable that the misconduct could result in a

court-martial.

Another problem with .Mvatthe is that it ssumes that MRE ?302 was only

designed to protect the wse of evidence from a sanity board to prove the atowus

reus of the offense, but could be used "on the issue of guilt" even if the defense

does not use expert evidence. As discussed in detail earlier, 314/ the "guilt vs.

sanity " dichotomy has been rejected by the Supreme Court in £ite/e v. Smith.

Furthermore, the former version of FRCP 12.2(c) that once contained this phrae,

and which was -cited in the MaMtthe,' opinion, has since been deleted from

12.2(c) in light of Smith. 315/ Last, the Matthew's opinion also fails to take

into account that the history of compelled mental examinations is based on the

assumption that an accused submits to a government examination and thereby

forfeits his fifth and sixth amendment rights only because the government needs

such expert evidence to rebut the accused's experts. 316/

One recent federal case addressed the lay insanity defense. In Schneider v.

.vnaugah.. 3_7/ the accused asserted a "lay mental status" during his sentencing

phase of his trial. The accused had a drug rehabilitation counselor testify on his

behalf. The prosecutor convinced the trial court that the counselor was an
"expert" for purposes of opening the door to evidence from an earlier compelled

mental examination. In affirming the defendant's conviction, the Fifth Circuit

Court of Appeals interpreted the Supreme Court's decisions in Buchanan and

Smith and held that the drug counselor was an expert for the purpose of opening

the door to the introduction of expert government testimony. The court went on

to state in dicm that:

If, for example, [the defendant I had called his family or friends to

testify that he was a good fellow and could be reformed, he would not

have opened the door to the wse of the psychiatrist's expert testimony

against him. In general, the defendant must introduce mental-status

evidence that may be fairly characterized as expert testimony before

the prosecution may respond with the results of a psychiatric
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examination. 318/

Thus, the court recognized that the lay insanity defense could be intentionally

and effectively used by a defense counwsel to assert the insanity defense and, at the

same time, block the government's use of its experts. In this regard. Schne/der

is in direct opposition to Matthe ,s.

Based upon the Fifth Circuit Court of Appeal's ta-tf in Sc,^hneider and the

Supreme Court's language in Smirh and Buchatna.n the lay insanity defense

does exist. The concerns expressed by the Maitthems court bear consideration;

however, the lay insanity defense does not really give the defense an unfair

advantage because it only permits the defense to use lay testimony and the

government is free to respond in kind. The law of compelled mental examinations

requires a fair balance between the government and the accused:

notwithstanding its awkwardness, the lay insanity defense achieves that balance.
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c. Vhat Opens the Door to Specific Statements from the Sanity Board?

The last question in this article is: What actions by the accused open the

door to specific statements made at the sanity board? MRE 302(b)(1) states: "There

is no privilege under this rule when the accused first introduces into evidence

such statements or derivative evidence." 319/ Though MRE 302 itself does further

explain this provision, the drafters' analysis states that it applies "onlyv when

the defense maakes ex•plicit use of statements made by the accused to a

sanity board or derivative evidence thereof. " 320/ Thus, drafters take the

position that questions about this provision should be strictly construed in favor

of the defense.
However, as Professor Saltzburg has noted, this standard may be difficult to

apply at trial. 321 / For instance, would the defense's references to specific

statements during the defense's voir dire or on opening statement open the

door? These concerns are generally referred to by the drafters' caveat: "An
informed defense counsel must proceed with the greatest of caution being always

concerned that what may be an innocent question may be considered an 'open
sesame.- 322/ Professor Saltzburg similarly cautions: "[o nly the most wary

defense counsel should make any reference or allusion to covered evidence here

unless he clearly intends to make use of the statements and is willing to see the
government respond." 323/ Though MRE 302(b)(1), like (b)(2), requires actual

introduction of evidence, the same considerations discussed earlier 324 /
concerning opening the door the sanity board's conclusion would probably apply

equally to specific statements, and the reasonable view is that the defense would
have to actually introduce statements before the door is opened.

Certain deliberate actions by the defense would clearly open the door to the

introduction of statements. Some examples are: the defense counsel impeaches a
sanity board expert by attempting to show that the accused's statements at the
board do not support the expert's conclusions; 325/ following a favorable finding

of insanity by one or more of the sanity board experts, the defense counsel calls

that expert as a defense witness and elicits specific statements in support of the
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expert's finding; 326/ and, the defense obtains the full sanity board report

containing specific statements and provides that report to either a defense expert

or lay wtnets who then relates or refers to them to the jury. 327/

Other actions by the defense should not be construed as opening the door to

specific statements. The trial counsel should not be able to "push" open the door

by cross-examining a sanity board expert called by the defense if that expert only

relates his conclusions. 328/ Also. a trial counsel should not be permitted to call a

sanity board expert, either on his case-in-chief or on rebuttal, elicit the expert's

conclusions, and then "hope" that a juror will submit a written question 329/ to

the judAge concerning statements made at the sanity board.

But there are circumstances where no clear answers exist. For instance,
ROM 71)6 (c)4)30.2/ permits multiple sanity boards. MRE 302(b)(1) states that the

door is opened to statements from a sanity board when the accused introduces

"such statements." 3._31/ Does this mean that the door is opened to a single sanity

board only by the defense's use of statements from that p&rtic•ular boardY ? Or

vould use of statements made at one sanity board open the door to statements made

at any other sanity board? Perhaps the best solution in this case is contained in

military and civilian case law.

In the pre-MRE 302 cae of United States T, Fred$erick, discussed

earlier,33_/ this very problem occurred. In that case, there were two sanity

boards. At trial, the defense used statements from the first board, and the

government rebutted with statements made at the second board. The Court of

Military Appeals held that the defense's actions specifically opened the door to

statements from the second board. I3.*3. Similarly, the United States Court of

Appeals to the District of Columbia reached the same result under similar facts in

United States r. Ber 33_/ which was recently cited with approval by the
Supreme Court. 33��./ Since MRE 302 itself is based in part on Frederick 's

holding, -36/ and since the Supreme Court recently approved the holding in

B,,ers. MRE 302 probably allows the government to rebut with statements from

any sanity board once the defense opened the door to one of them.

Perhaps the most difficult questions concerning opening the door to specific

statements arise when the defense counsel calls a defense expert. Since MRE 302
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only applies to statements made at a sanity board, and since the military has no

psychotherapis--patient privilege, statements made to a priivately retained

civilian expert are not privileged and may be elicited on cross-examination by the

trial counsel. 3.37/But if the defense counsel elicits statements made to a defense

expert on direct examination, should the trial counsel be permitted to rebut with

specific (and possibly contradictory) statements that the accused made to the

sanity board? And what if the defense calls a government expert, either one

from the sanity board or elsewhere, and limits his direct examination to the

expert's conclusions concerning the acc•used's mental state? Can the prosecutor
cross-examine the basis of the expert's opinion by eliciting specific statements?

These were the kinds of questions contained in the facts of the pre-MRE 302

case of United States v, Parlker. 33ý_8/ The acused was charged with

premeditated murder and assault. He was referred to a sanity board, which

apparently 3.39/ came to the conclusion that the accused was sane. He was then

examined by his private psychiatrists, who came to an opposite conclusion. At

trial, the trial counsel was permitted to cross-examine, over the objection of the

defense, both the sanity board and the civilian psychiatrists concerning specific

statements made at both examinations. 34.0/

On appeal of his conviction, the defense contended that the trial counsel

should not have been permitted to elicit specific statements from the sanity board

even though the accused had been warned of his rights. The defense contended

that the accused's statements were inadmissible because he had been compelled to

undergo the sanity board upon pain of fo-rfeiting the insanity defense. 341/

Before addressing the issue on appeal, the Court of Military Appeals traced

the history of compelled mental examinations in the military and in parallel

federal cases. The court reaffirmed it earlier holdings 342/ that explained the

justifications for such examinations. But then instead of addressing the issue.

raised by appellate defense counsel concerning the sanity board testimony, the

court instead answered its own question whether the trial counsel's

cross-examination of the civilian psychiatrists violated its earlier decisions. 343j/

The court held that the admission of the statements was not error for several

reasons: the trial counsel only elicited statements in an attempt to impeach the
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basis of the civilian psychiatrist's opinions; the sanity board experts had advised

the accu-sued of his rights.. and the sanity board report w, provided to the civilian

psychiatrists; the statements were admitted only on the issue of guilt; there was

substantial extrinsic evidence of the acwus reus; and, the trial judge issued

extensive cautionary instructions. 344/

An obvious limitation of Parlkers' holding is that the case was tried before

the effective date of MRE 302 , thus the Rule did not apply. However, even the

holding itself is unclear since the court did not really address whether the

defense had opened the door to statements made to either the sanity board or the
civilian psychiatrists. Instead, the court decided that statements are

part-in-parcel of opinions and must be examined together:

Since the psychiatrist's opinion about an accused's mental

state may be based on his statements, a psychiatrist testifying for

the Government on direct examination may not be able to explain

adequately the basis for his opinion if he is not allowed to relate

such statements. However, if he does recite such statements, they

may affect the factfinder's determination as to issues other than
mental responsibility. Similarly, if a defense psychiatrist cannot

be questioned on cross-examination about the acc.used's

statements to him, the cross-examiner's right to test the accuracy

of the expert's opinion is curtailed. While in future cases a

different result may be required by reason of Mil. R. Evid. 302--a

matter on which I express no opinion--I am convinced that the

military judge properly dealt with the dilemma. 3j5/

Thus, though the court recognized MRE 302 vould pose questions concerning

the separation of conclusions from statements, the court did not propose a

solution uinder the recently promulgated MRE 302. Although that part of

Parker's holding which states that on cross-examination a private defense

psychiatrist may be forced to relate statements made to him probably survives

MRE 302, the opinion is otherwise of no help in interpreting MRE 302.
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In comparison to the ?:rker court's interpretation of MRE 302, both FRCP

12.2(c) and ABA- Standard 7-3.2 do not attempt to make such impossibly precise

distinctions between conclusions from statement, if those distinctions would

be artificial and confusing. Instead, the rules give civilian trial judges

broaader discretion in achieving the "fair state-individual balance." 346/

FRCP 12.2(c) precludes the admission of both statements and opinions
("testimony") on any issue "except on an issue. respecting mental condition on

which the defendant has introduced testimony." 47/ Unlike MRE 302, the

federal rule does not require the defense to introduce statements from the
court-ordered mental examination in order for the government to rebut with

those statements. In this regard, FRCP 12.2(c) more favorable to the

government than MRE 302. Similarly, ABA Standard 7-3.2 precludes both
statements and opinions unless they are "relevant to an issue raised by the

defendant concerning [his] mental condition and [he] intends to introduce

[expert testimony] on this issue." 348/ This part of the Standard is identical to

FRCP 12.2(c) and is also more favorable to the government than MRE 302.

This distinction between MRE 302 and the two civilian rules can have

important consequences at trial. For example, 349/ suppose an accused

charged with premeditated murder tells his defense counsel that he had a
delusion during the murder that the victim was about to kill him, so he killed

in self-defense. The defense counsel then requests a sanity board, which

comes to the conclusion that the delusion as related by the accused to the

board is inconsistent with a true psychotic episode. The defense counsel tells

the accused that the sanity board results are unfavorable. The defense then

obtains a private psychiatrist to examine the accused. The accused remembers
that what he told the sanity board "didn't work," so he changes his delusion to

make it more extreme. At trial, the defense psychiatrist relates the accused's

statements to him (but not to the sanity board) and concludes that the

statements support a classic. diagnosis of gross psychosis as a result of
paranoid schizophrenia. The government rebuts with the conclusions of the

sanity board expert, but the defense is careful not to cross-examine the

government expert about the accused's statements to the board, i.e., the door
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to the sanity board statements remains closed. Furthermore, the sanity board

expert then informs the trial counsel that a true schizophrenic. delusion

remains fixed in a subjects memory and does not change. Under these facts,

MRE 302 (b) wiould preclude the trial counsel from showing the jury that the

accused changed his story and, thus, the murder was not the result of a

schizophrenia psychosis. In comparison, the civilian rules would allow

admission because the accused interjected the "issue" of his delusion into the

cas9e.

In conclusion. FRCP 12.2(c) and ABA Standard 7-3.2 are more realistic

then MRE 302(b). The civilian rules are also more consistent with the

opinions of the United States Court of Appeals for the District of Columbia in

United States v. Byers 350/ and the Supreme Court in Buwhanan T.

legntu.ky,T,- 3551/ Unlike MRE 302. these rules give trial judges more latitude in

allowing the prosecutor to effectively rebut any mental status issue

introduced by the accused and thus achieve a better balance between the

accused and the government.
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VII. RECOMMENDATIONS.

A. Notice to Defense of Sanity Board.

RCM 706 alloTs either the convening authority or the military judge to

order a sanity board 3..52/ upon the request of an investigating officer., trial

counsel, defense counsel, military judge, or member. 3.3ý/ RCM 706(c)(3)(B) 3!54/

requires that a copy the sanity board report be provided to the defense counsel

but does not specifically require that the defense counsel to be notified beftore
the sanity board. Both the Court of Military Appeals 3._/and several federal cases

.35.6/ have criticized the practice of not notifying the defense counsel beforehand.

Once the accused is charged with an offense, a defense counsel should be entitled
to notice that the accused has been ordered to submit to a sanity board.
Accordingly, RCM 706 should be amended to specifically provide for such notice.

B. Recorded Sanity Boards.

Consideration should be given to amending RCM 706 to specifically provide

for recorded sanity boards if requested by the defense. 352/ Recording would

enable the defense to more effectively prepare for the cross-examination of the

sanity board experts. On the other hand, if the defense comnsel opens the door to

specific statements made at the sanity board, a recording would enable the trial

counsel to rehabilitate or support the sanity board experts by showing the jury

exactly what took place . RCM 706 should be amended along the lines of ABA

Standard 7-3.6(d). 35../ A proposed adaptation is as follows:

Recording the Board. If requested by the defense, all

mental examinations should be recorded on audiotape or, if

possible, on videotape, and a copy of the recording should be

provided promptly to the defense counsel. The defense may

use the recording for any evidentiary purpose permitted by

the Military Rules of Evidence. If the defense intends to use
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the recording at trial, it should notify the military judge.

Upon receiving notice, the military judge will order that the

prosecution receive a copy of the recording. Upon the

defense motion, the military judge may enter a protective

order redacting portions of the recording before it is

forwarded to the prosecution.

C- Varnings by the Sanity Board Expert.

Technical Manual 8-240, sychiatry in Miilitaryv Lair. should be

changed to give military mental health experts uniform guidance on their

ethical duties to warn the accus¢.d at a sanity board. 3.59/ Experts should be

instructed not to conduct the sanity board unless the accused has had the

opportunity to consult with a defense counsel. Furthermore, a written consent

form should be used to assist the expert. A proposed form 360/ is as follows.

S
Interview Consent Form

(To be read to the accused by the sanity board expert in the

presence of a witness)

Before you and I talk, I want to first explain why I'm here with you

now. I have been directed by (convening authority/judge) to interview

you and report to (him/her) about your mental state. You have been

charged with the offense(s) of (name of offense(s)) and your mental

state is an issue in your case. Since it is the duty of your commanders to

hold soldiers accountable for the offenses they may have been

committed, this information is important to the case.

I want you to understand that I am here to gather information. I am

not here to provide treatment. I will be observing your actions and

listening carefully to what you say. Anything you say, don't say, do, or
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don't do may be used against you in a court-martial. After this
interview, I will review other materials in your case 361 / and come to a

conclusion about your mental state.

If I conclude you are suffering from a mental illness, it is possible that

my opinion will assist your defense counsel 362/in defending your case.
If I conclude that you are suffering from a mental illness that might

make it more likely you will commit crimes or hurt yourself or other
people, this opinion may be used against you in court. On the other

hand, if I decide you are mentally normal, my opinion may be used 3_63/

in court to show that you were fully responsible at the time of the

offenses you are charged with.

At any time you may stop this interview. 364/ Also, at any time you

can stop and ask for your defense counsel. 365/ I want you to know that
I will not come to any conclusions about your mental state unless you

agree to this interview, both by telling me and giving your written

permission. Before I ask for your permission, I want to ask you some

questions to make sure you understand the purpose of this interview.

1. Who is your defense counsel?

2. Why am I talking to you?

3. Who directed me to interview you?

4. Will I tell anyone else what we talk about?

5. If I conclude you are suffering from a mental illness, how could

you case be affected?

6. If I conclude you are mentally normal, how could your case be

affected?

7. Can you stop this interview whenever you wish?

8. Can what you say be used against you in a court-martial?

9. Can how you act here or what you don't say here be used against

you in court-martial?

(To be filled in by the sanity board expert)
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1. I have red the foregoing gtatement and que.•tion.• to (neme of the

accused). Yes No

2. Ba•ed on my ot•servations, it is my opinion that this individt•:l l•ully

•.••der,•tan@s and ,--•grees to this senity bc.•d interview. Yes No

(signature of a¢¢1.•.,:ed) (signatlme of sanity board expert)

(signattu'e of" witness)

D. Amend gRE 302 to Conform to FRCP 12.2(¢).

MRE 302(a) and (t•) should be amended to conform to FRCP 12.2(¢). This

would have several t•eneficial effect,•: 1 ) it would make it cleat" that the ,?,on,•ent of

the ace1•ed is irrelewmut in determining if the door was opened; 366/2) it would

O delete the now out of' date "issue of guilt" lang•.•g.e; •6_.77/•) it would specifically

allow the trial ¢o•.msel to rebut statements made to a civilian experts with sanity

boat-d ztatementz; J68/4) it would generally give trial judges greater flexibility in

deciding how when and to "•hat extent the door has been opened to variot• types

of" evidence, %9/and, it would enable military courts to more directly apply the

abundance of federal ca•e law in this area. A proposed amendment based on FRCP

12.2(c) iz as follows:

No statement made by the accrued in the course of any

examination ordered under R.C.M. 706, whether the examination

be with or without the ¢onzent of" the accrued, no teztimony by

the expert based upon such statement, and no fruits of the

statement shall be admitted in evidence against the acct•ed in a

corot-martial except on an issue respecting mental state on

which the aco.•ed has introduced expert testimony.

0
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VII. CONCLUSION.

Be:autse of the tremendous tension between compelled mental examinations

and the protections of the fifth and sixth amendments, rules like MRE 302 will

always be difficult to understand and apply. Does the Rule need changed? There

is much to be said an old saying: "If it ain't broke don't fix it." However, there is

also wisdom in another old saying: "An ounce of prevention is worth a pound of

cur e." Like the fair state-individual balance that MRE 302 was originally

designed to achieve, a balance between these two old sayings must be considered

before its time for a change. Whether MRE 302 is for either side an "unfair

balance" 370/ as it was called when it first went into effect still remains to be

seen.

0
62



*Judge Advocate General's Corps, United States Army. Currently serving as

Senior Defense Counsel, Fort Meade, MD. Formerly assigned as Chief, Criminal Law

Branch and Trial Counsel, Seventh Infantry Division(Light), Fort Ord , CA,

1984-1987; Military Police Provost Marshal and Platoon Leader, 95th Military

Police Battalion. Zweibrueclcen, Federal Republic of Germany. 1979-1981; Brigade
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Jefferson College, 1977. Completed 36th Judge Advocate Office Graduate Course,
1988; 113th Judge Advocate Officer Basic Course, 1984; Military Police Officer Basic

Course, 1977. Coauthor of Raring Roadblocýks and the Fourth Amendment,

20 Crim. L. Bull. 124 (1984) , and Ethics Vorkshop: Paos Tria/ Juror
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1

United States v. Byers, 740 F.2d 1104, 1176 (Bazelon, C.J. dissenting). Chief
Judge Bazelon is widely recognized as the leading judicial expert in the law of
mental health. He is the author of numerous important opinions in that field,
such as United States v. Durham, 214 F.2d 862 (D.C. Cir.1954).

2
It is an affirmative defense in a trial by court-martial that, at the time of
the commission of the acts constituting the offense, the accused, as a
result of a severe mental disease or defect, wa unable to appreciate the

nature and quality or vrongfulness of his or her acts. Mental disease or
defect does not otherwise constitute a defense.

Uniform Code of Military Justice art. 50a, 10 U.S.C.A. § 859a (1987 Supp.)
[hereinafter cited as UCMJV See also Manual for Courts-Martial, United
States, 1984, Rule for Courts-Martial 916 k (I) [hereinafter cited as RCM ].
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3
UCMJ art. 5a (bW.

4

RCM 716k (3)(A).

5

"No problem in the drafting of a penal code presents larger intrinsic

difficulties than that of determining when individuals whose conduct would

otherwise be criminal ought to be exculpated on the ground that they were
suffering from mental disease or defect when they acted as they did." MODEL
PENAL CODE Comment to 4.01 at 156 (Tent. Draft No. 4, 1955).

6

"IT ]he real problem with the insanity defense [lies ] in the fairness of its

administration, not its verbal formulation." United States v. Byers, 740 F. 2d

1104, 1176 (D.C. Cir. 1984)(Bazelon, C.J., dissenting). "[T rials involving the
insanity defense are arduous, expensive, and worst of all, thoroughly

confusing to the jury." S. Rep. 225, 97th Cong., 2d Sess. 222, reprinted in

1984 U.S. Code Cong. & Ad. News 3404 (quote from introduction to legislative

history of Insanity Defense Reform Act, Pub. L. No. 98-473, 98 Stat. 1976

(1984)).

7
RCM 706. RCM 706 (c)(l) provides that a board, historically referred to as a

"sanity board," may consist of one or more medical experts. The 1986

amendment to this subsection deleted the requirement for at least one

psychiatrist. Under the new rule, the entire board may consist of one or more

psychiatrists or clinical psychologists. RCM 706 is reprinted in its entirety at
note 72.
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8

RCM 706 provides authority for ordering an accused to submit to a sanity

board. The rule is enforced at trial through Military Rule of Evidence 302,

which provides that "The military judge may prohibit an accused who refuses

to cooperate in a mental examination authorized under RCM 706 from

presenting any expert medical testimony as to any issue that would have been

the subject of the mental examination." Mil .R. Evid. 302(d)[hereinafter cited

as MRE J. MRIE 302 is reprinted in its entirety at pages 9-10.

9

In order to avoid confusion, the Latin phrase will be used throughout this

article to indicate the act alleged minus any mental state to include insanity.

As Professor Perkins has noted, commonly use phrases such as "criminal act"
"are so suggestive of the crime itself.. .that perhaps the Latin phrase is less

likely to cause confusion." Perkins, Criminal Law, p. 831 (3d ed. 1982).

* 10
See.. e.g. United States v. Babbidge, 18 U.S.C.M.A. 327,331, 40 C.M.R. 39, 43

(1969), end United States v. Albright, 388 F.2d 719, 725 (4th Cir. 1968) (both

opinions stating that purpose of a compelled mental examination is not to

prove the actus reus of the offense but rather to prove. sanity).

II See itf.re text accompanying notes 173, 194.

12

MRE 302 analysis; United States v. Parker, 15 M.J. 146, 149 (C.M.A. 1983).

One military commentator has written: It should be evident that the entire

issue of the sanity of the accused and the right agains self-incrimination is an

exceedingly difficult question and one not susceptible of easy solution.

Lederer, Rights Famings in the Armed Servidces, 72 Mil. L. Rev. 1,

(1976).
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13
The United States Supreme Court has recently recognized the

government's paractical need to conducts compelled mental examinations:

"[W bhen a defendant asserts the insanity defense and introduces supporting
psychiatric testimony, his silence may deprive the State of the only effective
means it has of controverting his proof on an issue that he has interjected

into the case." Buchanan v. Kentucky, 107 S. Ct. 2906, 2917 (1987)(Blackmun,
J.) qugoring Estelle v. Smith, 451 U.S. 454, 465 (1981) (Burger, C.J.).

14
"No person...shall be compelled(...to be a vitness against himself." U.S.

Const. amend. V.; See also, UCMJ art. 31 (a): "No person ...may compel any
person to incriminate himself or to answer any question Vhich may tend to

incriminate him."

15
See.. e.g... United States v. Wilson, 18 U.S.C.M.A. 400, 40 C.M.R. 112 (1969);

United States v. Blah, 12 MJ. 773 (A.C.M.R. 1981).

16

See. e.g... United States v. Byers, 740 F. 2d 1104, 1176 (D.C. Cir. 1984)(en
banc)(Scalia, J.); United States v. Bohle, 445 F.2d 54 (7th Cir. 1971); United States
v. Smith 436 F.2d 787 (5th Cir. 1971); United States v. Albright, 388 F. 2d 719 (4th

Cir. 1968); United States v. Cohen, 530 F..2d 43 (5th Cir.) cert. denied. 429 U.S.
855 (1976); United States v. Greene, 497 F.2d 1068 (7th Cir. 1974), cert. denied,
420 U.S. 909 (1975); United States v. Mattson 469 F'.2d 1234 (9th Cir. 1972) cerf.

denisei. 410 U.S. 986 (1973); United States ex .rel. Stukes v. Shovlin, 464 F. 2d
1211 (Od Cir.) 1972); United States v. Baird, 414 E.2d 700(2d Cir. 1969); United
States ex. rel. Wax v. Pate, 409 E.2d 498 (7th Cir. 1969); Thorton v. Corcoran,
407 F.2d 695 (D.C. Cir. 1969); United States v. Albright, 388 E.2d 719 (4th Cir,

1968). See also, Estelle v. Smith, 451 U.S. 454, 465 (1981) (dicta) (concurring
opinion by Chief Justice Rehnquist). For a discussion of similar state cases see
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Annotation, Right of A ccused in Criminal Prosecution to Presence ow

Counsel at Court-Appointed or Approved P.scT,•hiatric £ramination, 3

A.L.R.4th 910 (1981).

17
"In all criminal prosecutions, the accused shall enjoy the right to ...the

Assistance of Counsel for his defence." U.S. Const. amend. VI.

18

The drafters of MRE 302 recognized that the rule left many questions

unansvered. See MRE 302 analysis. This article examines only military and

federal law. Much of the federal case law in this area involves fed. R. Crim. P.

12.2 (c)[hereinafter referred to as FRCP 12.2(c)] and its former statutory

counterparts. However, it should be noted at this point that many federal

cases that have addressed the fifth and sixth amendment issues involving

compelled mental examinations began in state criminal trials involving state

statutes and procedures similar to federal rule and statutes. For the most part.

federal courts review these constitutional objections similarly regardless of

their origins. See.. e.g,., Estelle v. Smith, 451 U.S. 454, 463, n. 6 (1981).

19

Manual for Courts-Martial, United States, 1951, para. 121 [hereinafter cited

as MCM, 1951 1 Manual for Courts-Martial, United States, 1969 (Rev. ed.), para.

121 [hereinafter cited as MCM, 19691.

20

United States v. Vimberly, 16 U.S.C.M.A. 3, 36 C.M.R. 159 (1966); United

States v. Burke, 28 C.M.R. 604 (A.B.R. 1959). This article does not address

whether a psychotherapist-patient privilege may arise outside of the sanity

board context. Communications made at examinations by defense mental

health experts not ordered under RCM 706 have been held to be outside the
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scope of MRE 302 and, therefore, not privileged. United States v. Toledo, 25

M.J. 270, (C.M.A-L1987); United States v. Parker, 15 M.J. 146 (C.M.A. 1983); United

States v. Matthew, 14 M4.J 656 (A.C.M.R. 1982). See generally analysis to

MRE 501 (MRE 302 and RCM 706 do not create a general psychiatrist-patient

privilege). But c,"... United States v. Alvarez, 519 F.2d 1036 (3d Cir. 1975), and

Edney v. Smith, 425 F. Supp. 1038 (E.D.N.Y. 1976), af", 556 F. 2d 556 (2d

Cir.1977) (both opinions stating psychiatrist-patient communications not

arising from court-ordered examinations but prepared for use in insanity

defense protected by attorne. -client privilege). A ccorid United States v.

Toledo, 25 M.J. 270, 275-6 (C.M.A. 1983)( dicta by Judge Cox).

21

UCMJ art. 31 (b).
22

16 U.S.C.M.A. 3, 36 C.M.R. 159 (1966).

* 23
In both military and federal courts, a mental examination is considered

"compelled" or "ordered" even if requested by defense counsel. This is so

because even though the defense may request the examination the court's
(or convening authority's) order is necessary to effect the examination. This

result is implied in the language of RCM 706(b) and is expressly stated in FRCP

12.2 (c).

24

16 U.S.C.M.A. at 11-12, 36 C.M.R. at 167-8

25

18 U.S.C. §4244 at the time of the Vimberlev opinion provided:

No statement made by the accused in the course of any

examination into his sanity or mental competency provided
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for by this section, whether the examination shall be with or

without the consent of the accused, shall be admitted in

evidence against the accused on the issue of guilt in any

criminal proceeding.

18 U.S.C. §4244 (1949), amended by 18 U.S.C. § 4244 (1984)[hereinafter

referred to as the former § 4244 ].

26

16 C.M.A. at 11-12, 36 C.M.R. at 167-168. Ten years before the Vimberley

decision, the Army Board of Review suggested in dicta that the former S 4244

was not applicable to the military. United States v. Burke, 28 C.M.R. 604 (A.B.R.

1959).

27

Department of the Army Pamphlet 27-22, Military Criminal Law Evidence

(No 1, July 15, 1987) states at paragraph 18-3: "The holding in Vimberler-

has not been overruled, however, and section 4244 has not been made

applicable to courts-martial." This statement is only partially correct. The

Court of Military Appeals did apply the former §4244 in United States v.

Holley, 17 M.J. 361 (C.M.A. 1984). At page 370 of the opinion the court stated:

"In our opinion, the decision in United States v. Vimberley.. .is not controlling,

and.. .we will assume the exclusionary rule provided in [6 4244] is applicable."

The court went on to find that the appellant had waived the statute's

protection. Hollev was tried in 1978, two years before the implementation of

MRE 302, but was not decided until 1984. The court probably held that §4244

was applicable both because federal civilian psychiatrists had conducted an

examination of the accused in a federal prison under expressly under §4244

and because MRE 302 had been in effect for four years. Although MRE 302

now is generally accepted as the military's only privilege in this area, any

further doubt has been finally resolved by Congress: 18 U.S.C. § 4247(j) now

states: "This chapter [which includes the former §4244] does not apply to a

9
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prosecution under ...the Uniform Code of Military Justice." Id

28

18 C.M.A. 327, 40 C.M.R. 39 (1969).

29

Id. at 328, 40 C. M. R. at 40.

30

31
Id.

32

Id. at 32, 40 C.M.R. at 44 (emphasis added). Bta' bidge. its progeny, the

drafters' analysis to M.R.E 302, and numerous federal cases adhere to the
so-called "waiver theory" of compelled mental examinations. Although M.R.E.

302 and FRCP 12.2(c) are still constitutionally valid, recent federal and

Supreme Court case law cast doubt on the validity of the waiver theory as
justification for these rules. See supra text accompanying note 195.

33
It would be a strange situation, indeed, if first, the government is

to be compelled to afford the defense ample psychiatric service
and evidence at government expense and, second, if the

government is to have the burden of proof.. end yet to be denied
the opportunity to have its own corresponding and verifying

examination, a step which perhaps is the most trustworthy means

of attempting to meet that burden.

18 C.M.A. at 330, 40 C.M.R. at 42 (citations ommitted)(quoding Pope v. United

0
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States, 372 E2d 710, 720 (8th Cir. 1967)(Blackmun, J.). The court also quoted the

following passage from State v. Whitlow, 45 N.J. 3, 210 A. 2d 763, 770 (1965) the

first reported opinion that addressed the issue:

[A In accused who asserts lack of criminal guilt because of insanity and

who fully cooperates with psychiatrists engaged by him for examination

purposes, answering all questions put to him including those relating to

the crime itself, ought not to be allowed to frustrate a similar examination

by the State by asserting the bar against self-incrimination. He ought not

to be able to advance the claim and then make the rules for determination

of the claim.

18 C.M.A. at 328, 40 C.M.R. at 42. Fbitlor: is generally recognized as the

premiere state case in this area and is often cited for its theory of the "fair

state-individual balance" needed in compelled mental examinations. See.. e.g...

Marcus, Pre-Trial Psychiatric Examination: A Conflict 4'ih the

Privilege Against Self-Incrimination, 20 Syracuse L. Rev. 738 (1969).

However, courts and commentators grappled with the problems posed by such

examinations before the Vhitloi 'decision. See. e.g... Note, Pre- Trial

Mental Eraminations and Commitment. Some Procedural Problems

in the District ofColumbia 51 Geo. L.J. 143 (1962).

34
[IT he purpose of the examination is not the cruel, simple expedient of

compelling it (incriminating evidence) from his own mouth. To repeat

an earlier statement the purpose of the examination is not to determine

whether a defendant did or did not do the criminal acts charged, but

whether he possessed the requisite mental capacity to be criminally

responsible therefore, if other proof establishes that he did do them. So

limited, we find nothing in the examination, over a defendant's objection,

to violate a defendant's privilege against self-incrimination.

9



18 C.M.A. at 329, 40 C.M.R. at 43 (parenthesis in original) (quotations ommitted)

(quotingUnited States v. Albright, 388 F.2d 719, 725 (4th Cir. 1968).

35
18 C.M.A. at 31-33, 40 C.M.R. at 45-48.

36

See. e.g... Marcus, Pre-Trial Psychiatric Eramination: A Conflict

with the Privilege Against Self- Incrimination. 5 trim. L. Bull. 497

(1969); Comment, Changing Standards for tompulsorv Mental

,raminations, 1969 Vis. L. Rev. 270 (1969); Note, Mental Eraminations

of Defen dan ts ir-ho Plead insanity:.. Problems of Self- In criminatio4

40 Temple L. Q. 366 (1967); Danforth, Death tnell for Pre-Trial Mental

Eraminations.? Privilege Against Self- In crimination, 19 Rutgers L.

Rev. 448 (1965); Comment, Compulsory, Mental Eraminations and the

Privilege Against Self-In criminatiorz 1964 Vis. L. Rev. 671 (1964);

Note, Pre-Trial Mental Examinations and Commitment: Some

Procedural Problems in the District of Columbia 51 Geo. L.J. 143

(1962). Commentators continue to debate the constitutionality of compelled

medical examinations after 1969. See.. e.g... articles cited infra at note 163.

37
See.. e.g., United States v. Alvarez, 519 F. 2d 1036 (d Cir. 1975); United States

v. Malcolm, 475 F.2d 420 (9th Cir. 1973).

38
For discussions of how the Babbidge Rule was viewed by military

commentators, see Tifford, Dabbidg.e: A Time for A Change, 25 JAG J.

133 (1971); Holliday. Pretrial Mental xraminations Urnder Militfiary

Law¶- A kexramination, 16 A.L.L. Rev. 14 (1974); Lederer, Rights

Varnings in the Armed Services, 72 Mil. L. Rev. 1, 21-23 (1976).

10



39
18 U.S.C.M.A.400, 40 C.M.R. 112 (1969).

40
Id at 401-2,40 C.M.R. at 113-14.

41

Id

42

Id at 403-4, 40 C.M.R. at 115-16. By that time, the Court of Military Appeals

had decided United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967),

which required counsel warnings in addition to non-counsel warnings under
Aricle 31 (b), UCMJ.

43

44
See also, United States v. Schell, 18 U.S.C.M.A. 410, 40 C.M.R. 122 (1969)

(reaffirming both Babbidge and Fil/son).

45
18 U.S.C.M.A. 403-4, 40 C.M.R. at 115-16.

11



46

In UnitedStates v. Ross, 19 U.S.C.M.A. 51 41 C.M.R. 51 (1969), the court held

that failure to notify defense counsel before psychological tests were

administered at at sanity board, though unwise since the accused had already

retained counsel, vas not reversible error.

47

19 U.S.C.M.A. 338, 41 C.M.R. 338 (1970).

48

Id at 339, 41 C.M.R. at 339.

49

I•. at 340, 41 C.M.R. at 340.

50
In United States v. Ross, 19 C.M.A. 51, 41 C.M.R. 51 (1969), the court held that

psychological test results used by a sanity board psychiatrist as a basis for his

psychiatric opinion did not require Article 31 warnings sincee the actual

statements made in response to the test questions were not disclosed. The court did

not address whether the test results themselves were "fruits of the poisonous

tree."

51
22 U.S.C.M.A. 424, 47 C.M.R. 402 (1973).

52
Apparently, defense counsel in the early cases used this tactic to avoid the

harsh Vimberle.y rule. To further compound the matter, Army Technical

Manuel 8-240, Pyhiatry in Militarj. Lai.: paragraph 4-4f (1968)[hereinafter

coted as the former TM 8-2401] required that the accused be varned of his Article

31 rights at the sanity board. This requirement, which remained in effect until it

12



vas deleted in 1981. failed to recognize that an accused could not voluntarily

waive his rights in the true sense since he vas being forced to submit to the

sanity board upon pain of forfeiting the insanity defense. The drafters of MRE

302 visely chose to make the privilege apply regardless of whether the accused

was warned of his rights. Numerous civilain commentators have addressed the

issue of whether a Miranda -type warning should be given at compelled mental

examinations. See.. e.g., Read, Can a Ps.vchiatric Miranda Fork? A

California Perspectfire, 14 Rutgers L.J. 431 (1983); Note, Miranda on the

touch: An Approach to Problems of Self-incrimination.. Right to

Counsel. and Miranda Varnings on Pre- Trial Psyc,;^hiatric

Lraminations of Criminal Defendants, 11 Colum. J. L. & Soc. Prob. 403

(1975). TM 8-240, which was changed in 1961, now states at paragraph 4-4f:

In light of the privilege protecting statements made by an accused

during a sanity evaluation...it is generally not necessary to advise

the accused of his or her rights under Article 31, UCMJ, and the

Fifth Amendment. before examining or interviewing him or her.

If doubt exists in a particular case, the medical officer should

contact the staff judge advocate to the convening authority for

assistance.

For a further discussion of whether a "psychiatric Miranda" should

apply in the military, see infra text accompanying notes 215-32.

53
The judge's order specified that:

a. No information secured during the examination or board

proceedings was to be publicized in advance of presentation

in court or termination of the trial.

b. No person exanining the accused was to disclose to the

trial counsel the substance of any disclosure made by the

accused during the examination.

13



c. Any report of the examination was not to be related to

anyone outside technical medical channels without the

approval of the court, and the report was to be submitted to

the court upon its completion.

22 U.S.C.M.A. at 426,47 C.M.R. at 404.

54

Id.

55
The text of RCM 706 is at note 72.

56

3 M.J. 230 (C.M.A. 1977).

57
As stated at note 45, supr8, counsel and doctors in the early cases took varying

approaches to rights warnings at sanity boards. By ordering that the accused be

given Article 31 warnings, the court did nothing more than specifically enforce

the former TM 8-240.

58
The Court of Military Appeals stated at note 3 of the opinion that it had

previously held in United States v. Wilson, 18 U.S.C.M.A. 400, 40 C.M.R. 112 (1969),

that the accused had no right to counsel during a court-ordered psychiatric

examination. The court also recognized that three federal circuit courts had held

the same. United States v. Cohen, 530 F. 2d 43 (5th Cir. 1976); United States v.

Trapnell, 495 F.2d 22 (2d Cir. 1974), cerkt. denied, 419 U.S. 851 (1974); United States

v. Baird, 414 F.2d 700 (2d Cir. 1969) cere. denie.-i 396 U.S. 1005 (1970); United

States v. Albright, 388 F. 2d 719 (4th Cir. 1968).

59
This part of the judge's order was consistent with the judge's order in United

States v. Johnson, 22 U.S.C.M.A. 424, 47 C.M.R. 402 (1973).

14



60

Paragraph 151, MCM, 1969, provided that multiple sanity boards could be

ordered. This provision still exists at RCM 706 (c)(4).

61

3 M.j. at 232.

62

Id. at 233.

63

Id. The court did not address vhether the statement was admitted on the issue
of guilt as opposed to sanity. However, it appears that the question ("[D Jid the

appellant indicate in any of the interviews whether he knew it was vrong to kill

the victim[?]" ) vas admitted only on the issue of sanity.

64

Id. at 234.

65
United States v. Vimberley, 16 U.S.C.M.A. 3, 36 C.M.R. 159 (1966).

66

United States v. Babbidge, 18 C.M.A. 327, 40 C.M.R. 39 (1969).

67

United States v. Vilson, 18 U.S.C.M.A. 400,40 C.M.R. 112 (1969).

68

This was not specifically required by the court. Hovever, it can be inferred

by the court's approval of the trial judges' orders in United States v. Johnson, 22

15



U.S.C.M.A. 424, 47 C.M.R. 402 (1973) and United States v. Frederick, 3 M.J. 230

(C.M.A. 1977). -

69

United States v. Babbidge. 18 C.M.A. 327, 40 C.M.R. 39 (1969).

70

United States v. Frederick, 3 M.J. 230 (C.M.A. 1977).

0

0
16



71

Exec. Order No. 12233, 45 Fed. Reg. 58503 (1980).

72

RCM 706, Inquiry into the mental capacity or mental responsibility

of the accused, provides:

(a) Initial action. If it appears to any commander vho considers the

disposition of charges, or to any investigating officer, trial counsel,

defense counsel, military judge, or member that there is reason to

believe that the accused lacked mental responsibility for any offense

charged or lacks capacity to stand trial, that fact and the basis of the

belief or observation shall be transmitted through appropriate

channels to the officer authorized to order an inquiry into the mental

condition of the accused. The submission may be accompanied by an

application for a mental examination under this rule.

(b) Orderintg an inquiry,

(1) Before referral. Before referral of charges, an inquiry

into the mental responsibility of the accused may be ordered by

the convening authority before Vhom the charges are pending

for disposition.

(2) A.fer referral After referral of charges, an inquiry into

the mental capacity or mental responsibility of the accused may

be ordered by the military judge. The convening authority may

order such inquiry after referral of charges but before
beginning of the first session of the court-martial (including

any Article 39(a) session) when the military judge is not

reasonably available. The military judge may order a mental

examination of the accused regardless of any earlier

determination by the convening authority.

(c) Inquir.y

17



6(1) BY. 'hOAm conducted When a mental examination is

ordered under subsection (b) of this rule, the matter shall be

referredlo a board of one or more persons. Each member of the

board shall be either a physician or a clinical psychologist.

Normally, at least one member of the board shall be either a

psychiatrist or a clinical psychologist. The board shall report as

to the mental capacity or mental responsibility, or both, of the

accused.

(2) Matters in nMquirr When a mental examination is ordered

under this rule. the order shall contain the reasons or doubting

the mental capacity or mental responsibility, or both, of the

accused, or other reasons for requesting the examination. In

'addition to other requirements, the order shall require the

board to make separate and distinct findings as to each of the

following questions:

(A) At the time of the alleged criminal conduct, did the

accused have a severe mental disease or defect? (The term

"severe mental disease or defect" does not include an

abnormality manifested only by repeated criminal or

otherwise antisocial conduct, or minor disorders such as

nonpsychotic behavior disorders and personality defects.)

(B) What is the clinical psychiatric diagnosis?

(C) Was the accused, at the time of the alleged criminal

misconduct and as a result of such severe mental disease or

defect, unable to appreciate the nature and quality or

wrongfulness of his conduct?

(V) Does the accused have sufficient mental capacity to

understand the nature of the proceedings and to conduct or

cooperate intelligently on the defense?

Other appropriate questions may also be included.

(3) Directdons to the board) In addition to the requirements

specified in subsection (c)(2) of this rule, the order to the board

shall specify:

16



(A) That upon completion of the board's investigation, a

statement consisting only of the board's ultimate conclusions

w to all questions specified in the order shall be submitted to

the officer ordering the examination, the accused's

commander, the investigating officer, if any, appointed

pursuant to Article 32 and to all counsel in the case, the

convening authority, and, after referral, to the military

judge;

(B) That the full report of the board may be released by the

board or other medical personnel for medical purposes,

unless otherwise authorized by the convening authority or,

after referral of charges, by the military judge, except that a

copy of the full report shall be furnished to the defense and,

upon request, to the commanding officer of the accused; and

(C) That neither the contents of the full report nor any

matters considered by the board during its investigation shall

be released by the board or other medical personnel to any

person not authorized to receive the full report, except

pursuant to an order by the military judge.

(4) A. didionadl examinations. Additional examinations may be

directed under this rule at any stage of the proceedings as
circumstances may require.
(5) Disclosure to the trial counsel No person, other than the

defense counsel, accused, or, after referral of charges, the military

judge may disclose to the trial counsel any statement made by the

accused to the board or any evidence derived from such statement.

73
MRE 302. For a more detailed discussion of the operation of MRE 302. see

S. Saltzburg. L. Schinasi. & D. Schlueter. Military Rules of Evidence

Manual 113-26 (2 ed. 1986)[hereinafter cited as Saltzburg ].

19



4
74

However, as-stated at note 20. supra. an accussed might be able to "shelter"

his communications to his private mental health expert under the attorney-client

privilege. United States v. Alvarez, 519 E.2d 103 (36d Cir. 1975). Defense counsel

should read A/,ares with caution. The court decided that the accused's

communication to his private psychiatrists was protected by the attorney-client

privilege only because the prosecution subpoenaed the psychiatrist over the

objection of the defense counsel, ir.ho did not intend to c"all the

psycýhiatrist as a defense witness Had the defense counsel called the

psychiatrist as a witness and attempted to limit the prosecution's

cross-examination to the psychiatrist's opinion, the appellate court probably

would have ruled that any attorney-client privilege as to specific statements had

been waived.

75
As stated at note 6, supr4. a sanity board may nor consist of a clinical

psychologist. See note 6 supra. R.C.M. 706 (c)(2)(B)'s requirement that the

sanity board report must contain a clinical psrcihatrI diagnosis appears to be

an oversight. The provision should require only a "clinical diagnosis" since a

psychologist cannot make a psychiatric diagnosis.

76

The problem of the "lay insanity defense" is discussed at text accompanying

notes 303-320.

77

This guilt-sanity dichotomy is discussed at text accompanying notes 192-94.

78

The question of whether introduction by the defense of statements made by

the accused to a non-sanity board expert should open the door to statements made

to the sanity board is discussed at text accompanying notes 347-51.

20



79

This issue. is discussed at text acompanying note345-51.

80

MRE 302(c) states that "the military judge, upon motion, shall order release to

the prosecution of the full report, other than any statements...." Id. (emphasis

added).

81

The drafter's analysis to MRE 302(c) addresses the problem of having to delay

the trial and suggests:

Inasmuch as the revision of [RCM 706] and the creation of Rule

302 vere intended primarily to deal with the situation in which

the accused denies committing the offense and raises an insanity

defense as an alternative defense, the defense may consider that

it is appropriate to disclose the entire sanity board report to the

trial counsel in a case in which the defense concedes the

commission of the offense but is raising as its sole defense the

mental state of the accused.

82

The door can be opened through the introduction of either statements or

derivative evidence. The drafter's analysis to MRE 302 presents the following

caveat: "At present, what constitutes 'opening the door' is unclear. An informed

defense counsel must proceed vith the greatest of caution being always

concerned that what may be an innocent question may be considered to be an
'open sesame."' MRE 302 analysis.

83

MRE 302 (c) provides that if the the defense opens the door to statements the

military judge may. release statements from the report. Professor Saltzburg

21



suggests that, though the door may be opened on the defense's cross-examination

of the governtpnt's witnesses, the trial counsel should not be allowed to push the

door open through its examination of government witnesses. See Saltzburg at

116.

84

MRE 302(a).

85
Id.

86

Several federal cases addressed whether evidence from a court-ordered

examination into the accused's competence to stand trial could be used at trial by

the trial counsel to rebut the insanity defense. The majority of federal courts held

that such use was permissible. See.. e.g... Vinn v. United States, 270 F.2d 326

(D.C.Cir. 1959) cert. denied 365 U.S. 848 (1961). Other courts held that the judge

had "inherent" authority to order an examination into the accused's sanity even

in the absence of a specific statute. See.. e.g... United States v. Alvarez, 519 F.2d

1036 (3d Cir. 1975); United States v. Malcolm, 475 F.2d 420 (9th Cir. 1973). Congress

finally resolved the issue in 1984 by amending § 4241 to specifically provide for a

sanity examination and 8 4242 to permit a competency examination. This problem

never existed in the military since RCM 706 and its predecessor, MCM paragraph

121, have always permitted both types of examination. State statutes similar to

RCM 706 are commonly referred to as "dual purpose" statutes. See Annotation,

Validit.r and Construction of Statutes Providing for Ps.yc^hiatric

£ramination of Accused to Determine Mental Condition 32 A.L.R.2d 434

(1953). Though the recent enactment of §4241 seems to have solved this problem

in federal courts, state courts are still struggling with the issue. See generall,.

Annotation, Por-er of tourt. In Atsence of Statute.. to Order Psychiatric

Lramination ofA ccused for Purpose of Determining Mental Condition

at Time of.Allegaed Offense, 17 A.L.R. 4th 1274 (1982). However, the Supreme

22



Court has recently decided in Buchanan v. Kentucky, 107 S. Ct. 2906 (1987), that a

state court does not violate the fifth or sixth amendment by allowing a

court-ordered involuntary hospitalization examination to be used to rebut the

defendant's "mental status" defense. The language of the opinion suggests that

the Court would permit any type of court-ordered examination to be used to rebut

the insanity defense as long as the defense counsel interjects the issue of the

accused's mental state into the trial through use of expert testimony.

87

Pub. L. 94-64, § 3(14), 89 Stat. 373 (1975).

88

Pub. L. 98-473, Title I1, § 403(a), 98 Stat. 2061 (1984). 18 U.S.C. §4244 was

amended as part of the Insanity Defense Reform Act, Pub. L. No. 98-473, 98 Stat.

1976 (1984). The present §4244 addresses hospitalization of convicted persons

suffering from mental diseases.

* 89
ERCP 12.2, &s amended by. Act of Nov 10, 1986. Pub. L. 99-646, § 24, 100 Stat.

3597 (1986).

90

Although FRCP 12.29(c)went into effect in 1975, the privilege in the former

§4244 also remained in effect until 1984. Federal cases tried before 1984, but only

recently reported, address both ERCP 12.2 (c) and §4244 and treat them as having

the same effect. See.. e.g. United States v. Crews, 781 F.2d 826, 834 (10th Cir. 1986).

91

Note that ERCP speaks of "fruits" while MRE 302 addresses "derivative

evidence." These two terms are not synonomous. See infra text accompanying

notes 256-59.

92

FRCP has been amended five times since its enactment in 1975.
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93

Exec. Order No. 12233, 45 Fed. Reg. 58503 (1980). This amendment created e

lay insanity defense. See Ross, Rule ..02--An Unfair Balance, The Army

Lawyer. Mar. 1981 at 5.

94

The House conference committee notes to the 1975 amendment states:

The rule does not preclude use of statements made by

defendant during a court-ordered psychiatric examination. The

statements may be relevant to the issue of defendant's sanity and

admissible on that issue. However, a limiting instruction would

not satisfy the rule if a statement is so prejudicial that a limiting

instruction vould be ineffective. Cf. practice under 18 U.S.C. 4244.

FRCP 12.2 advisory committee's note.

95

ABA, Criminal Justice Mental Health Standards, §§7-1.1-7-10.12. (1986
Supp)[hereinafter cited as ABA Standards]. The Vice Chairman of the ABA

Standards for Criminal Justice is Major General Kenneth J. Hodson, United States

Army (Retired), former Judge Advocate General of the Army. MG Hodson is also a

member of the ABA Advisory Committee for Criminal Justice Mental Health
Standards Project.

96

ABA Standard 7-3.9 is entitled "Admissibility of Expert Testimony Concerning a

Person's Mental Condition or Behavior" and outlines a recommended scope of

expert testimony.

*97
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ABA Standard 7-3.2.

98

Id. Commentary.
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99

United States w. Ross, 19 U.S.C.M.A. 51, 41 C.M.R. 51 (1969).

100
United States v. Wilson, 18 U.S.C.M.A. 400, 40 C.M.R. 112 (1969). See supra text

accompanying notes 3'9-46.

101

19 U.S.C.M.A. at 55, 41C.M.R. at 55. S Ie also United States v. Ha-es, 19 U.S.C.M.A.

60.. 41 C.M.R. 60 (1969)(notice of time of psychiatric examination should be

furnished to defense counsel, but failure to notify will be tested for prej•u•ice).

A t'c'rd,, Vardas v. Estelle 715 F. 2d 206 (5th Cir. 1983) (right to counsel not violated

by failure to notify defense of examination where accused asserted insanity

defense.)

102

See supra note 73.

103

St-e supra note 72.

104

MRE 302(a).

105

18 U.S.C. 54241-4247 (1948), as,• am'end•eJd b Act of Oct. 12, 1984, Pub. L. 98-473,

Title II, 6403 (a), 98 Stat. 2057-2065.

106

See cupra text accompanying note 89.
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107

.>ee cases cited srupr note 16.

108

Se. e.g... United States v. Wade, 388 U.S. 218 (1967). The military has also

adopted the ".critical stage" test. See. e.g... United States v. Quick. 3 MJ. 70 (C.M.A.

1977); United States v. Mc0mber, 1 MJ. 380 (C.M.A. 1976).

109

See cases cited supra note 16. S-e .•se.. United States v. Olah, 12 M. J. 773

(A.C.M.R. 1981).

110

451 U.S. 454 (1981).

1d at 456.

112

The defense counsel did not discover that the accused had been ordered to

undergo a competency examination until after jury selection began in the case. Icd.

at 458 n. 5.

113
Id. at 458. Under Texas law.. the jury must resolve, among other things, whether

the defendant poses continuing threat to society. Tex. Code Crim. Proc. Ann., Art.

.37.071(b) (2) (Vernon Supp. 1980).

114

451 U.S. at 466.
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115

Id at 458.-

116

See .reneraP11j. Report of American Psychiatric Association Task Force on

Clinical Aspects of the Violent Individual (1974).

117

451 U.S. at 459.

118

Id at 473-4. Smith's underlying conviction was not challenged, so only the

sentence was vacated and remanded for further proceedings. The fifth amendment

issues in Smith are disci.issed infra at text accompanying notes 166-78.

119

451 U.S. at 470-471 (citations omitted) (emphasis added).

120

This part of Smith s holding generated considerable commentary. See.. e..g...

Slobogin, Estelle v. Smith: The Constitutional Contours of the Forensic

Evaluation, 31 Emory L.,. 71 (1982); White.. The Psychiatric Examination

and the Fifth Amendment Privilege M Capital Caxes, 74 J. Crim. L. &

Criminology 943 (1983); Note, The Fifth Amen.dmenr and Compelle.i

Psychiatric Examinations:. implications of Estelle T". Smith. 50 Geo.

Vazh. L. Rev. 275, (1982); Note, Miranda farnin.gs--Are the kequire.o

Before Presentet2ce InvTesrJstations Aler fe'stelle T., Smith, 4 Vhitt. L.

Rev. 131 (1982).

121

451 U.S. at 465.

28



122

The Court stated: "Respondent does not assert...any constitutional right to have

counsel actually present during the examination. In fact, the Court of Appeals

recognized that en attorney present during the psychiatric. interview could

contribute little arid might seriously disrupt the examination." Id at 470 n. 14

(citations omitted).

123

Id at 470 n. 14. The Court stated: "We can discern no basis to distinguish

between the guilt and penalty phase of respondent's capital murder trial so far as

the protection of the Fifth Amendment is concerned." Id

124

See. e..g... Magrood v. Smith, 791 F.2d 1438 (1lth Cir. 1986); Cape v. Francis, 741

F.2d 1287 (1 lth Cir. 1984), 4ert. d$enie,', 474 U.S. 911 (1985).

. 125

107 S. Ct. 2907 (1987).

126

MI at 2910 n. 9.

127

Id at 2912 n. 12.

128

Id. at 2912. The fifth amendment issues in Buc.hantn are discussed suprp at

text accompanying notes 200-208.

129

N at 2911 n. 11,2918.

0
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130

Id at 2918. -

131

Id at 2918-9.

132

In United States v. Ross, 19 U.S.C.M.A.51, 41 C.M.R. 51 (1969), the court held that

failure to notify defense counsel before psychological tests were administered at a

sanity board after the accused had retained counsel was harmless error. Ross's

holding is questionable in light of Smmirb. Since RCM 706 permits the convening

authority to order the accused to undergo a sanity board and does not require notice

to defense counsel before the sanity board convenes, trial counsel should take steps

to insure that defense counsel is given prompt notice of the sanity board. See. e.g...

MRE 305(e)(when government agent knows accused has retained counsel, the

accused's defense counsel must be notified before further questioning).

133
See.. e.P., Chernoff & Schaffer, Defending, the Mentally lll.: EIthical

Quickand 10 Am. Crim.L. R. 505 (1972); Diamond, The Psychiatrist as

A4 docPaate I J. Psychiatry & L. 5 (1973); Diamond & Louisell. The Psychiatrist as
an Frpert Vitnesc.. Some Ruminations and Speculation x 63 Mich. L. Rev.

1335 (1965); Institute of Society, Ethics, and the Life Sciences, In the Servi'e ot

the Stare: The Psychiatrist as Double Agent Hastings Center Report

Special Supplement (April 1978).

134

See. e.g., Bonnie & Slobogin, The Role of Mental Healt, Professions in

the Criminal Process: The Case for Informed Sp. eculationz 66 Va. L. Rev.

427 (1980).

30



1
ABA Stand-ard.'-4 7-3.6

Sef. e.g... United States v. Wilson, 18 U.S.C.M.A. 400, 40 C.M.R. 112; United States
v. Frederick, 3 M.j 230 (C.M.A. 1977).

137
740 F.2d 1104 (D.C.Cir. 1984).

138
1.. at 1121. One early military commentator argu.ged that military defense

counsel should be present at sanity boards. See Tifford, Babbidge:. A Time For a
Ian~ge, 25 JAG J. 133, 137-40 (1971). However, it is unlikely that the Supreme Court

would ever hold that the presence of counsel at a mental examination is

constitutionally required based on the Court's remark in Smirk:

Respondent does not assert, and the Court of Appeals did not find,
any constitutional right to have counsel actt.ally present during
the examination. In fact, several the Court of Appeals recognized

that "an attorney present during the psychiatric interview could
contribute little and might seriously disrupt the examination.

451 U.S. at 470 n. 14. Furthermore, the American Psychiatric Association
recommends that counsel not be present unless requested by the examiner. See
Amicmus Curiae Brief for American Psychiatric Association on Appellant's

Petition for Rehearing at 30-31, Byers v. United States, No. 78-1451 (D.C. Cir., slip

opinion, Dec. 24 1980, as amended June 1, 1981).

139
I.iat 1155-7.
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140

S•ea- suz.,ýra rwte 1.

141

740 F.2d at 1155.

142
I,'.

143

A/. at 1156.

144

Id. at 1156. The problem faced by the psychotherapist is illustrated by the

ftollowing passage from the leading textbook on psychiatry:

The psychiatrist will want to take note of certain important

pieces of information, but he is best served by keeping note

taking to a minimum. It is difficult to take extensive notes and

concentrate on the patient. Patients react in varied manner to

whether or not the psychiatrist choses to take notes. For

example, the patient may express a view that the doctor does not

take notes because the patient is intrinsically uninteresting, thus

conveying information compatible with his depressed state. A

patient may wonder if the doctor is secretly taping the interview

or may attribute the style of not taking notes to the doctor's

superhuman ability to remember every word....

I H. Kaplan & B. Sadock, Comprehensive Textbook of Psychiatry 484 (4th

Ed. 1985).
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145

740 F.2d at 1.156. See also, Goldberg, Resista'nc:e to Uise of Video in

in ,di vTdua1 Psyv.otherapy Traininhag, 140 Am. J. Psychiatry 1172
(1983).

146

7d.

147

Id.

148

Id. See also, Vho is the Client? The Ethics of Psychological

Intervention in the Criminal Justice System 2-8 (Q. Monahan ed. 1980);

Slobogin, Estelle v. Smith: Thýe Constitutional Contours of the Forensic

S Evaluation, 91 Emory L.J. (1982).

149

740 F. 2d at 1156. See also.. J. Malcolm, Psychoanalysis: The

Impossible Profession 86-88 (1981): Muslin, CverTier,. The lUse of

Recordings as ETvaluation Mechanisms in Fs-ychiatrr in Evaluative
Methods in Psychiatric Education 77, 83 (1974); Roesch, Jackson, Sollner,

Eaves, Glackmen & Webster, The -Fitness to Stand Trial InterT-viei, Test.-

Hor, Four Professions Rate Videotaped Fitness In ter Tie ,,, 7 IntVl

J.L. & Psychiatry 115 (1984). See genprally,. Gelso, Effects of

Recordin.g on Counselors and Clients, 15 Couns. Educ. & Super. 5

(1974).

150
Amicus Curiae Brief for American Psychiatric Association on

Appellant's Petition for Rehearing at 30-31, Byers v. United States, No. 78-1451

(D.C. Cir., slip opinion, Dec. 24 1980, as amended June 1, 1981).
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Amic.us tur.te Brief for American Psychological Association on

Appellant's Petition for Rehearing at 26-27, Byers v. United States, No. 78-1451

(D.C. Cir., slip opinion, Dec. 24 1980, as amende june 1, 1981).

152

18 U.S.C. S4247 (1948), as a- ttded by Act of Oct. 12, 1984, Pub. L.

98-473, Title II, §403 (a), 98 Stat. 2065.

153

MRE 106 provides: When a writing or recorded statement or part thereof

is introduced by a party, an adverse party may require that party at that time

to introduce any other part or any other writing or recorded statement which

ought in fairness to be considered contemporaneously with it."

* 154

MRE 302(b)(2); MRE 703.

155
MRE 801 (d1 )1(B).

156

One statistical study reviewed by the United States Senate during the

hearings to revise the federal insanity law after the assassination attempt

against President Reagan gives some insight into what makes for a an

insanity acquittal:

The dominant factor in the court's decision is the finding of the

psychiatric report. Contrary to the "battle of the experts" in a few

widely publicized trials, the norm is for one set of clinical

examinations to be done with the court following the reports

34



submitted. Basic:ally, what the [court-appointed I clinicians

recommeffd, the court does. The clinicians appear to weigh heavily a

finding of psychosis in their conclusions. When a person has a

history of mental hospitalizations and a diagnosis or' psychosis the

defendant is almost alwayis found NGRI by the clinicians and, in turn,

by the court. The crime, the number and type of victims, and such

other items are not related to insanity acquittal. Generally, what the

clinician recommends, the court does.

Limiting tfhe InsAnity Detense&. Hearings on S. 818, S. 1106, S. 1558, S. 1995, S.

2572, S. 2658, and S. 2669, Before the Subcomm. on Crim. Law of the Comm. of the

Judiciary, United States Senate, 97th Cong. 2d Sess. (1982)(prepared statement of

Mr. Henry J. Steadman). The common wisdom among military trial attorneys

ssems to be that the facts of an insanity case are far more important than expert

testimony. This study suggests that this may not be the case:0
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See United-States v. Wimberley, 16 U.S.C.M.A. j, 36 C.M.R. 159 (1966); United

States v. White, 19 U.S.C.M.A. 338, 41 C.M.R. 338, 41 C.M.R. 3'38 (1970). The early

version of Army Technical Manual 8-240 required the sanity board psychiatrist to

warn an accused of his Article 31 rights. See suqpra note 52.

158

United States v. Frederick, 3 M.J. 230 (C.M.A. 1977). Fred.eric-k limited

holding was that unwarned statements made at the sanity board were admissible

only after the accused specifically opened the door by referring to them. See

text accompanying notes 56 to 64, supra. On the other hand., the Babbi/.ge rule

stood for the proposition that medical conclusions based on unwarned statements

are admissible after the defense introduces expert medical testimony. See text

accompanying notes 29 to 38, supra.

159MRE 302(a) states: "This privilege may be claimed by the accused

notwithstanding the fact that the accused may have been warned of the rights

provided by Mil. R. Evid. 305 a.t the examination." In the pre-rules case of United

States v. Duwors, 6 M.J. 957 (N.M.C.M.R.), pet. denie.• 7 M.J. 262 (N.M.C.M.R. 1979),

the court held that because the accused was warned of his Article 31 rights at the

sanity board and chose to waive them, those statements could be ued to disprove

sanity atn2d to pro we the actus revs. The Durors holding was strongly

criticized by the Court of Military Appeals in United States v. Parker, 146, 153 n. 13

(C.M.A. 1983).

160

The current version of this manual deletes the requirement for the sanity

board to warn the accused of his Article 31 rights. See note 52 Suprfa.

161

See the first two sections of this article. The dearth of litigation and comment
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in the military is unussual if one considers that the Court of Military appeals has

held that the sepe of Article 31 is generally broader than the fifth amendment.

Set. e.g... United States v. Ruiz, 48 C.M.R. 797 (C.M.A. 1974); United States v.

Aronson.. 8 C.M.A. 525, 25 C.M.R. 29 (1957).

162

The number of federal cases that have addressed various fifth amendment

issues in compelled mental examinations are too numerous to address. A Westlaw,,)

search reveals that there are several hundred cases. The former "4244 alone has

been cited in over 450 cases

163

While the vast majority of federal cases have denied fifth amendment

challenges to compelled mental examinations, most commentators have been

extremely critical of them. Some of the more thoughtful articles, cited in

chronological order, are as follors: Note, Pre-Tri.-l Men tal Examinations ani

('ommitmentI.- Some Procedural Problems in the District of Columbi4 51

Geo. L.J. 143 (1962); Comment, cormpuskory, Mental Zxaminations and the

Pri vilege Against Self-Incriminatior 1964 Vis. L. Rev. 671 (1964);

Danforth, Death Kn2ell for Pre-Trial Men tol Examinations?. PrirTllegt

Against Self-Incrimination, 19 Rutgers L. Rev. 448 (1965); Note, Mental

examinations of Defendants who Plead Insanity, Problems or

Self- Intcrim ati on, 40 Temple L. Q. 366 (1967); Marcus, Pre-Trial

Psyvhiatric 'Examination: A. Conflict with the Priviletge Agins:

Self-Incrimination, 5 Crim. L. Bull. 497 (1969); Comment, -han.gingv

Standards for Compulsory Mental ,.xraminations 1969 Vis. L. Rev. 270

(1969); Note, kequiring a Criminal Deftndant to Submit to a

o Ternmen t Psyvhiatric , Examin ation.. An In vasion of 1the Pri Tslege

Against Self-ZIncriminationo 83 Harv. L. Rev. 648 (1970); Note, Pretrial

Psyc,:hiatri.c Examinations and th.e Pri Trlege A gains:

Self-Inc,-rimination, 1971 IU. III. L.F. 232 (1971); Note, Psychiatryv T, LawTr in

the Pre-Trial Mental Examination: The Bifurcated Trial and other
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Alternativesc, 40 Fordham L. Rev. 827 (1972); Nunez, Mental Examinations

of Criminal Paef/endant in Federal Court, 9 San Diego L. Rev. 838 (1972);

Lefelt. Pretriael Mnto! Examinations.. ",'mpa/d Cooper•ttion and the

Fi/rh Amendme.nt, 10 Am. Crim. L. Rev. 838 (1972); Berry,

Self- ncriminJaIon ajnd the Compulsory, Men-tvl ZFramination.. A

Proposal, 15 Ariz. L. Rev. 919 (1973); Aronson, Should the Privilege

Again:t Selt- In crimination Apply to .Ctmpelle, Psychiatr

Eraminations? 26 Stan L. Rev. 55 (1973); Note, Miranda .on the Couch.. An

Approach to Problems ot Self-Zncr/min.tiotz. Ri'ht to Counsel. a.n c

Miranda farnings on Pre- Trial Ps Tf'rhiatricf Examina.tionsP Oc Criminal

Detendants, 11 Colum. J. L. & Soc. Prob. 403 (1975); Note, Protecting the

ton//denMa/ity Tiot Pretrial Psychiatric DiOsclosures.. A Surrey oa

Stan dards. 51 N.Y.U.L Rev. 409 (1976); Pizzi, tompetency, to Stand Trial in

Federal Courts.- Conceptual and Constitutional Problems, 45 U. Clhi. L.

Rev. 21 (1977); Note, The Privileg_ Aýgainst Selt-Incrimination in

Pre-Trial txaminations.. Oregon'. tompromise 14 Villiamette L.J. 313

(1970); if/rh Amendment Protection in Criminal Psychiatric

Evaluations. 5 Mental Disab. L. Rep. 267 (1981); White, The Psychiatric

Eramination and the Fi//h Ameandment Prwiile/ge in Copita! ases, 74

Crim. L. & Criminology 943 (1983); Read, Can a Pswchiatric Miranda'

Vork? A Cai/ornia Perspecti we, 14 Rutgers L. J. 431 (1983).

164

As will be seen later in this article, the admissibility of unýWaned statements

or medical opinions depends on when and to what extent the defense has opened

the door by asserting the insanity defense. See intra section V I D of this article.

The of the cases that have held that admission of such evidence is proper are:

Buchanan v. Kentucky, 107 S.Ct. 2906 (1987); Schneider v. Lynaugh, 835 F. 2d 570

( 5th Cir. 1988); Williams v. Lynaugh, 809 F.2d 1063 (5th Cir. 1987); United States v.

Stockwell, 743 F. 2d 123 (2d Cir. 1984); United States v. Byers, 740 F. 2d 1104 (D.C.

Cir. 1984); United States v. Garcia, 739 F. 2d. 440 (9th Cir. 1984); Vardas v. Estelle,

715 F. 2d 206 (5th Cir. 198.3); Noggle v. Marshall, 706 F. 2d 1408 (6th Cir. 1983);
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0
United States v. Dysart 705 F. 2d 1247 (10th Cir. 1983); Booker v. Vainwright, 703 F.

2d 1251 (11 th Cir. 1983); United States v. Bondurant, 689 F.2d 1246 (5th Cir. 1982);

United States v. Madrid, 673 F. 2d 114 (10th Cir. 1982), dert. denied, 459 U.S. 843

(1982); United States v. Leonard, 609 F. 2d 1163 (5th Cir. 1980); United States V.

Reason, 549 F.2d 309 (4th Cir. 1977); United States v. Reifnteck, 535 F. 2d 1030 (8th

Cir. 1976); United States v. Cohen, 530 F. 2d 43 (5th Cir.), cert. denie.s. 429 U.S. 855

(1976); Karstetter v. Cardwell, 526 F. 2d 1144 (9th Cir. 19?); United States v.

Trapnell, 495 F.2d 22 (4th Cir. 1974); United States v. Bohle, 445 F. 2d 54 (7th Cir

1971 ), overruled on other grounds in United States v. Lawson, 653 F. 2d 299

(7th Cir. 1971); United States v. Handy, 454 F. 2d 885 (9th Cir. 1971), cart. denied.

409 U.S. 846 (1972); United States v. Veiser, 428 F. 2d 932 (2d Cir. 1969), -err.

deniedt. 402 U.S. 949 (1971); United States v. Baird, 414 F.2d 700 (2d Cir. 1969),

cart. denied. 369 U.S. 1005 (1970); United States v. Albright, 388 F. 2d 719 (4th Cir.

1968); Alexander v. United States, 380 F.2d. 33 (8th Cir. 1967); Pope v. United States,

372 F. 2d 710 (8th Cir. 1967)(en banc), vacT"• ed and reman ded on other

g•rounds..392 U.S. 651(1968), cert. denied, 401 U.S. 949 (1971). The case often

cited as the minority view that neither opinions nor conclusions derived from an

unwarned compelled mental examination are admissible is United States v.

Alvarez, 519 F. 2d 1036 (3d Cir. 1975). However, a carefu•l reading of that case

reveals the court held that evidence derived from an unwarned compelled mental

examination under the former 18 U.S.C. § 4244 to determine the accused's

competancy to stand trial is inadmissible to rebut the insanity defense. Based

on the opinion's dicta the court would have probably admitted the same evidence

if it were obtained at a sanity examination under the present 18 U.S.C. § 4242 and

the accused opened the door at trial.

165

451 U.S. 454 (1981).

166

The sixth amendment issues in Smith are discussed in section VI A of this

article.
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167

451 U.S. at 458-59 n. 5.

168

Id at 459. Before trial, the trial judge granted a defense motion to preclude the

prosecutor from calling any witnesses of which the defense had not received

notice. Notwithstanding this ruling and the fact that the state psychiatrist was

not on the witness list, the judge allowed the psychiatrist to testify.

169

Id at 47-74. The underlying conviction was not challenged.

170

See. e..g United States v. Cohen, 530 F.2d 43 (5th Cir.) cert. denied, 429 U.S.

855 (1976); Battle v. Cameron, 260 F. Supp. (D.D.C. 1966).

171

451 U.S. at 467.

172

d. at 469.

173

Id at 462-63 (citations and quotations omitted). In a footnote to this statement,

the Court cited the former 5 4244 and FRCP 12.2(c), thus rejecting the "guilt vs.

sanity" dichotomy that some courts believed existed in those statutes. Several

other courts had begun to doubt that this distinction really existed in those

statutes. For example, in United States v. Parker, 15 MJ. 146 (C.M.A. 1983), Chief

.Judge Everett remarked: "Conceptuolly, the dichotomy [the former 54244] seems to

make between 'guilt' and 'sanity' is false, since Federal criminal law--as in

0
40



military law--swanity relates to guilt or innocence and there is no verdict of 'guilty

but insane.'" Id- -at 154 n. 5. A.c4 oN United States v. Madrid, 673 F.2d. 1114.. 1120

n.12 (10th Cir.1982)

174

The Court made repeated references to the fact that the case was umlike those

in which the accused asserted the insanity defense.

175

Id at 465.

176

See.. a.... Slobogin, Estelle v. Smith: The tonstitudonal Con tours of the
Forensit Evaluation.. 31 Emory L.J. 71 (1983); White, The Psychiatric

Examination an& the Fifth Amendmen•t i C.'apital Cases.. 74 J. Crim. L. &
Criminology 943 (1983); Note. The Firh Amendment an.d Coapelleo

Psc,v,..hiatric. Examinatons.. Implic.ationrs of Estelle v. Smith. 50 Gee.

Vash. L. Rev. 275 (1983).

177

See. e.g... Buchanan v. Kentucky. 107 S.Ct. 2907 (1987); Schneider v. Lynaugh.
835 F.2d 570 (5th Cir. 1988); Williams v. Lynaugh, 809 F.2d 1063 (5th Cir. 1987);

Booker v. Vainwright. 703 F.2d 1251 (11 th Cir. 1983).

178

Id. See also cases cited supra at note 176.

179

MRE 3029(a) states that: "ft he accused has a privilege to prevent any
statement ...and derivative evidence.. from being received...on the issue of

guilt or innoce ne or during sentencing proceedings." Id. (emphasis added).
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180

See supr. note 87.

181

Se.e s&.xzpra note 25.

182

FRCP 12.2(c) advisory committee's notes to 1983 amendment.

184

740 F. 2d 1104 (D.C. Cir. 1984)(en ,.,.(plurality opinion). 5Sersp is

significant for several reasons. The opinion was decided by the District of

Columbia Circuit Court of Appeals, which is recognized as the leading court in the

area of mental health law as evidenced by such landmark cases as Durham v.

United States, 214 F. 2d 862 (D.C. Cir 1954), and United States v. Brawner, 471 F. 2d

969 (D.C. Cir. 1972) (en t,-:an). The plurality opinion was written by Judge (now

.Justice) Scalia, and the dissent was written by Chief Judge Bazelon, who is a noted

judicial authority on the insanity defense. The seventy-two page opinion is law

review-like and contains a thirty-eight page dissent written by Judge Bazelon.

Extensive eoii briefs were submitted to the court by the American

Psychological Association and the American Psychiatric Association. Byewrs

traces the near forty year history of fifth and sixth amendment issues in

compelled mental examinations. It was one of the few cases cited in Buchanan v.

Kentuc~ky, 107 S.Ct. 2906 (1987), the Supreme Court's recent opinion addressing

compelled mental examinations.

185
See supira text accompanying notes 56 to 64.
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186

740 F.2d at 1409.

187

Another issue before the court was whether the accused's trial defense

counsel failed to preserve fifth and sixth amendment issues at trial. The fifteen

page concurring opinion extensively analyses this issue and opines that the

objections were waived. MRE 302(e) states the military's position: "The privilege

in this rule may be claimed by the accused only under the procedure set forth in

Mil. R. Evid. 304 for an objection or a motion to suppress." No military cae has

specifically addressed MRE 302(e).

188

The sixth amendment issues in BDyers are discussed supra at text

accompanying notes 137-49.

189

Id at 1111. The first case to rely on the "waiver" theory was Pope v. United

States, 372 F. 2d 710 (8th Cir. 1967)(en bat2c), Taaed and tremanded on other

groun'.. 392 U.S. 651 (1969). Pope's reasoning was incorporated in the

abbit'dgecourt's "qualified waiver" theory (see note 32, supra), which was also

cited by the drafters of MRE 302 as the basis of the rule. MRE 302 analysis. Thus,

the military is one of the jurisdictions that subscribes to the "waiver" theory.

190

740 F. 2d at 1112. See.. e.g... United States v. Handy, 454 F. 2d 885 (9th Cir. 1971),

cert. dent2icd. 409 U.S. 846 (1972).

191

740 F. 2d at 1112. See. e.g... United States v. Baird, 414 F.2d 700 (2d Cir. 1969),

cert. dJenie-. 396 U.S. 1005 (1970).
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192

740 F. 2d at 4112. See. e.g... United States v. Whitlock, 663' F. 2d 1094 (D.C. Cir.

1980); United States v. Bohle, 445 F. 2d 54 (7th Cir. 1971), oTverrule. on other

grounds in United States v. Lawson, 653 F.2d 299 (7th Cir. 1981); United States v.

Albright, 388 F. 2d 719 (4th Cir. 1968). The Bettiddge••cse also addressed the "guilt

vs. sanity" theory, but decided to rely on the "waiver" theory. See supra note 34

193

740 F. 2d at 1112. The Supreme Court has long held that "real" evidence is
"nontestimonial" and therefore not protected by the fifth amendment. United

States v. Dionisio, 410 U.S. 1 (1973)(voice exemplar); Gilbert v. California, 388 U.S.

263 (1969)(handwriting exemplar); United States v. Wade, 388 U.S. 218

(1967)(lineup); Schmerber v. California, 384 U.S. 757 (1966)(blood sample).

However, in Estelle v Smith the Supreme Court rejected the "real vs.

testimonial" dichotomy in the context of psychiatric examinations by stating: "The

fact that the respondent's statements [to a government psychiatrist ]were uttered

in the context of a psychiatric examination does not automatically remove them

from the reach of the Fifth Amendment." 451 U.S. at 465.

194

740 F. 2d at 1112. See supra note 173.

195

740 F. 2d at 1113. See also Culombe v. Connecticut, 367 U.S. 568, 602

(1961 )(waiver must be free and unconstrained). The Bahbidge court recognized

that the accused does not waive his Article 31 rights in the true sense. Instead,

the court referred to it as a "qualified waiver." See text accompanying note 32,

supra. The drafters of MRE 302 chose to label it as an "implied partial •aiver."

MRE .302 analysis.
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196

740 F. 2d at 1413.

197

Id at 1113 (citations omitted).

198

See supra note 33.

199

107 S.C. at 2918.

200

107 S.Ct. 2907 (1987). See supra text accompany notes 125-31.

S~201
107 S.Ct. at 2910 n. 9.

202

Id. at 2912.

203

Id. at n. 15.

204

Id at 2918.

205

Id. at 2917.

206

Spe suppra note 32.
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207

Of the many federal opinions the Court could have cited, one of the tmo it cited

was Pope v. United States, 372 F.2d 710, 720 (8th Cir. 1967)(en t' anc) vacated and

rez..ndd on other .grc'un&, 392 U.S. 651 (1968). 107 S. Ct. at 2918. Eighteen

years earlier the Babbige court cited the same passage from Pope. See sypra

note 33. Thus, Bucthanan arad Babbidge (the foundation of MRE 302) have the

same roots. Not surprisingly, justice Blackmun, who authored Bucthanian, was

also the author of Pope-.

208

MRE 302 analysis.

209

Id. The drafters recognized this problem.

210

UCMJ art. 31 (a) (emphasis added).

211

See sup.,ra text accompanying notes 179-83.

212

UCM.J art. 31 (b)(emphasis added).

213

UCMJ art. 31 (d)(emphasis added).

214

See Judge Ferguson's dissent in United States v. Babbidge, 18 U.S.C.M.A at

342-48, 40 C.M.R. at 45-8.
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215
,.. e..-.. United States v. Frederick, 3 M.J. 230 (C.M.A.).

216

For en overview of the flexibility of state statutory schemes for compelled

mental examinations.. see Annotation, Validi j aned Constru ction of Set.. utve's

Pro iJing for Psychiatric Examination of Accused to Determine

Men tal C.on dition. 32 A.L.R. 2d4 34 (1953).

217

This question was posed by the drafters' analysis to MRE 302.

218

MRE 302(a) states: "This privilege may be claimed by the accused

notwithstanding the fact that the accused may have been warned of the rights

provided by Mil. R. Evid. 305 at the examination." The drafters answered their

own qu•estion: "Subject to Rule 302(b), Rule 302(a) makes statements made by an

accused at a [RCM 706] examination inadmissible even if Article 31 (b) and counsel

warnings have been given. This is intended to resolve problems arising from the

literal interpretation of Article 31 discussed above." MRE 302(a) analysis.

219

See supra note 52.

220

American Psychiatric Association, The Principles of Medical Ethics

vith Annotations Especially Applicable to Psychiatry (1981).

221

American Psychological Association, tial Prin.,ciple.s of Psvchologists

5, 36 Am. Psychologists 633, 636 (1981). See also. American Psychological
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Association, Standards for Providers of Psychological Services 2.2.2, 2.3.5,

(1981); Ameriaan Psychological Association, Spec.i•lty Cvuidelines fZr t1h

Deliver, of Servi, ..es b lini.al Psychologists 2.2.2. 2.3.5, 36 Am.

Psychologist 640, 645-647 (1981); American Psychological Association, Specialrr

Cuid•elines f.r the Deliveryv of 5crvi.es by c'unselin.g Psychol.giss

2.2.2, 2.3.5, 36 Am. Psychologist 652, 657, 659 (1981).

222

ABA Standard 7-3.6.

223

Specifically, in describing the nature and purpose of the

interview, a psychiatrist should explain that he is not the

defendant's doctor and that the examination is not being

conducted for therapeutic purposes. The psychiatrist should also

state of whose behalf or at whose request--whether the

prosecution or the court--he is examining the defendant. In

addition, we think the defendant should be told the psychiatrist

may be called to testify for the prosecution at trial and that in

such testimony the psychiatrist may relate statements made by

the defendant during the psychiatric examination.

Amicus Curiae Brief for the American Psychiatric Association on

Appellant's Petition for Rehearing at 6-7, Byers v. United States, No. 78-1451

(D.C. Cir., slip opinion, Dec. 24, 1980, as amenJed June 1, 1981).

224

Amicus Curiae Brief for the American Psychological Association on

Appellant's Petition for Rehearing at 29, Byers v. United States, No. 78-1451

(D.C. Cir., slip opinion, Dec. 24, 1980, ,7s amended June 1, 1981).
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225
The Supreme Court stated in dicta in Buchanan2 that defense counsel are

presumed to know the ramifications of opening the door to psychiatric

testimony. 107 S.Ct. at 2919. Accordingly, military defense counsel should be

extremely careful to fully explain to their clients the consequences of
submitting to a sanity board and asserting the insanity defense through

expert testimony.

226
See Read, C.* a "Ps T,-chiatric Miranda ,"Wart? A Clitornia

Perpectie, 14 Rutgers L.J. 431 (1983)[hereinafter Cited as Read]. The late

Dr. (M.D.) Read was an adjunct professor of law, School of Law, the University
of San Diego, and an assistant clinical professor of psychiatry, School of
Medicine, University of California at San Diego. Dr. Read was also a member of
the Task Force for the ABA Criminal Justice Mental Health Standards and

assisted in drafting the various ABA Standards cited in this article.

227
Read at 449-50. A propose adaptation for military practice is at pages 57-58.

228
United States v. Johnson, 22 U.S.C.M.A. 424, 428, 47 C.M.R. 402, 406 (1973).
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229

RC:M 706 is reprinted at note 72.

230
MRE 302 is reprinted at text accompanying note 73.

231

See slpra note 10.

232

MRE 302 analysis.

233

See supra note 80.

234

This example is borrowed from Dr. Martin Blinder's treatise entitled

Psychiatry in the Everyday Practice of Lav 131 (1981). Dr. Blinder is an

internationally known forensic psychiatrists, professor of law, and author. He is

probably most well known as the chief psychiatrist in the trial of People of the

State of California v. Dan Vhite, a trial which helped begin the debate on

reforming the insanity defense:

Public indignation of the insanity defense laws has been piqued

by exposure to several sensational trials in which the insanity

defense has been employed. Among these was the so-called

"Twinkie Defense" of Dan White. former city supervisor of the

City of San Francisco, who went on trial for fatally shooting

Mayor George Moscone and Supervisor Harvey Milk, in the heat

of a dispute. Through a creative manipulation of the "diminished

capacity" defense. White's attorney presented a group of "expert"

writnesses, such as Dr. Martin Blinder, a psychiatrist who testified

in Vhite's behalf, who told the jury that White had been

50



depressed before the crime and had been eating junk food, which

lead to further depression and more junk food, and the sugar

made White violent. (Excerpts from articles by Carol Gello,

Criminal justice Report, October 1981, The Insanity Defense).

Whites efforts were successful in persuading the jury to accept

this defense.

Limitinge the Insanitjv Detfenrs Hearings on S. 818, S. 1106, S. 1558, S. 1995.

S. 2572, S. 2658.. and S. 2669 Before the Subcomm. on Crim. Law of the Comm. of

the Judiciary, United States Senate, 97th Cong., 2d Sess. (1982) (prepared

statement of Sen. Hatch) (citations and parentheses in original).

Dr. Blinder has testified in numerous courts-martial. In April 1987, Dr.

Blinder testified as a defense witness in a military case which involved facts

very similar to the above hypothetical case from his treatise. Dr. Blinder

testified on direct examination that the accused's disposal of the murder

veapon--a knife--did not indicate an appreciation of vrongfulness. On

cross-examination, the trial counsel showed him the passage from his own

treatise in which he had stated that such actions were concluiv e of an

appreciation of wrongfulness. Dr. Blinder, apparently taken by surprise,

remarked: "These are the kinds of nonclinical facts that the trier has to listen

to and give. we-ight, and I don't think that I should tell [the jury] what they

should make of that." United States v. Tarver (A.C.M.R. 8701179, r. 1537). The

jury convicted the accused of murder and sentenced him to life imprisonment.

Id.

235
MRE 302 analysis.

2,36

237

Saltzburg at 115.
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238

19 M.J. 512 (A.F.C.M.R. 1940).

239

Id at 515-6.

240

Id at 515.

241

The court disagreed with the drafters' and Professor Saltzburg's suggestion

that derivative evidence should be broadly construed.

242

United States v. Bledsoe, 19 M.J. 641 (A.F.C.M.R. 1984).

243
Id at 643-5.

244

Id See aeneraI.v. Department of the Army Pamphlet 27-22, Military

Criminal Law Evidence, para. 29-4 (No. 1, July 15, 1987)(discusing standards

for admissibility of confession after illegally obtained prior confession).

245

The other issue addressed in BleIsoe was whether the trial counsel

perimissibly "preempted" the insanity defense by putting on his government

experts on its case in chief. See intfra text accompanying notes 279-85.

246

18 U.S.C. S 4242(a) (1984) states that after the defense files notice of its
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intent to assert the insanity defense, the court "upon motion of the attorney

for the Government, shall ord]er" that a psychiatric or psychological

examination of the defendant be conducted, anmd that a psychiatric or

psychological report be filed with the court ...... Id. S 4274 (c)'s provision that

the conclusions of the report be disclosed to the government is similar to RCM

706.

247

743 F. 2d 12.3 (1984).

248

406 U.S. 441 (1972).

249

743 F. 2d at 124, 126.

250

The situation of a defendant who raises an insanity defense,

however, is not entirely analogous to that of an immunized witness

who is later prosecuted. The evidence obtained from a defendant in

a government psychiatric examination is admissible against the

defendant, albeit only on the issue. of sanity, while the testimony

immunized under 18 U.S.C. , 6002 cannot be used in any manner in

a prosecution of the defendant. Since there is nothing

presumptively improper in the government's use of the results of a

psychiatric examination at trial, it woul]d be illogical to conclude

that the conducting of such an examination gives a defendant an

automatic right to a hearing in which the government must

demonstrate that it does not intend to mistue the information it has

obtained.

Id at 127.
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251

Nevertheless, we_. believe prosecutors wTould be well advised to avoid

direct monitoring of the psychiatric examination, p articularly in

light of the recent amendment to Rule 12.2(c). It is not difficult to

conceive of circiustances, not present here, where the

government's conduc.t of the trial might raise a significant

question as to whether it had improperly used

information obtained in the psychiatric examination to develop

evidence going beyond the issue of insanity. In such

circumstances.. the extent of the government's access to the

defendant's statements would certainly be a factor in determining

whether a Kasui'ar-type hearing is necessary....

Id

252

See intfra text accompanying note 173.

253

FRCP 12.2(c) is reprinted in its entirety at at text accompanying note 89.

254

MRE 302(a).

255
United States v. Gardner, 22 M.J. 28 (C.M.A. l986)Xobject of immunity from

use and derivative use of compelled testimony is to leave the witness and

government in substantially the same position as if the witness had claimed

his privilege). See generaly,. United States v. Whiteside, 5 M.J. 294 (C.M.A.

1978); United States v. Rivera, 1 M.J. 107 (C.M.A. 1975); United States v. Lucas, 19

M.J. 773 (A.F.C.M.R. 1984); United States v. Daley, 3 M.J. 541 (A.C.M.R. 1977).
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256

The drafers of MRE 302 specifically stated: "This should be treated aw a

question of testimonial immunity for the purpose of determining the

applicability of the exclixionary rule in the area." MRE 302 analysis.

257

See. e.g... United States v. Parker, 15 M.j. 146, 154 n.5 (C.M.A.

1983)(concurring opinion by Chief Judge Everett); United States v. Byers, 740

F.2d 1104, 1112 (D.C. Cir. 1984) (plurality opinion by Judge Scalia).

S
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258

MRE 302(b)-

259

RCMI 701 (b)(2).

260

FRCP 12.2(a).

261

ABA Standard 7-6.3.

262

The full text of RCM 706 is at note 72.

26.3
The ftll text of MRE 302 is at text accompanying note 73.

264

"Ay

265

The full text of FRCP 12.2(4) is at text accompanying note 89.

266

Battie v. Estelle, 655 F.2d 692, 702 (5th Cir. 1981); Booker v. Vainwright, 703 r.2d

1251, 1256 (11th Cir.), cerf. det2ied 464 U.S. 922 (1983); Witt v. Wainrright, 714

F.2d 1069, 1075-76 (11th Cir. 1983).

267

Ste supre text accompany notes 125-132.
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268

107 S.Ct. at 2917-18.

269

835 F.2d 570 (5th Cir. 1988).

270

IM at 577.

271

See supra text accompanying notes 111-124, 165-83.

272

Rule ]02.;? Countering the Defense of Insanity The Army Lawyer,

Feb. 1985 at 38,39.

273

14 M.J. 653 (A.C.M.R. 1982).

274

Id at 658.

275

The drafters' analysis states: "[RCM 7061 and Rule 302 are inapplicable to

proceedings not involving criminal consequences. Id Professor Saltzburg has

the same opinion: "The privilege of Rule 302 is limited by the fact that it does not

protect statements by the accused at mental examinations other than a compelled

R.C.M. 706 examination." Saltzburg at 115. Thus, the government could use

otherwise privileged statements for noncriminal proceedings such as competency

hearings and administrative separation procedures.
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276

MRE 302(b).

277

The fu.ll text of RCM 706 is at note 72.

278

MRE 302(b).

279

19 M.J. 641 (A.F.C.M.R. 1984).

280

d. at 643.

281

Id.

282

Id

283

I. at 643-44. The opinion does not specifically state to what extent the expert

testified other than the evidence was "extensive."

284

Id. at 645 (citations omitted).

285

I5.

56



286

741 F. 2d 127 (11th Cii'. 1984),. r,,e z denied•.en benc 760 F. 24 281 (11th Cir'.

1985).

287

Id. at 1292.

288

Id. at 1292-93.

289

Id. 1296-98.

290

Zr. at 1297.

* 291
Id.

292

MRE 302(b)(2).

293

Saltzburg at 115.

294

See supra text accompanying notes 281-87.

295
The court characterized the experts' testimony as "extensive." 19 M.J. at 644.
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296

FRCP 12.2(o , The full text of FRCP 12.2(c) is at text accomp•n ying note 89.

297

ABA Standard 7-3.2. The full text of this Standard is at text accompanying note

97.

298

In this regard, the ABA Standard is similar to the court's reasoning in

Bledsoe See supra text accompanying notes 281-287.

299

ABA Standard 7-3.2 commentary.

300

107 S. Ct. at 2917, 2918, 2919 n.21.

301

MRE 302 analysis.

302

For a discussion of the rule as it was originally written, see Yustas, Mentral

Evaluations of an A ccused Under the Military Rules of Evidenz2ce: An

fxcellent Balance, The Army Lavyer, May 1980 at 24.

303

Exec. Order No. 12223, 45 Fed. Reg. 58503 (1980). Change No. 4, Manual for

Courts-Martial, United States, 1969 (Rev. Ed.).

304

For a discussion of how the change to MRE 302 allegedly upset the "fair

balance" mentioned in note 304, sup ra see Ross, Rule .2--An Uft2air
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5a!an c,:e The Army Lavyer. Mcr•. 1981 at 5.

305
See s..cx ra text accompanying notes 277-79.

306

14 M.j. at 657-58.

307

ld

308

Id.

309

Zd at 659.

310

See supra text accompanying notes 125-31. 200-05.

311

107 S. Ct. at 2911 n. 11.

312

See supra text accompanying notes 110-24, 165-82.

313

451 U.S. at 462 (quotin2 In re Gault, 387 U.S. 1, 49 (1967))

314

See. supra text accompanying notes 173, 192, 194.
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315
FRCP 12.2(c) advisory committee's notes to 1983 amendment.

316
See supre note 33.

317

835 F. 2d 570 (5th Ciir. 1988).

318

Id at 576.

319
MRE 302(b)(1). The full text of MRE 302 is at text accompanying note 73.

320

MRE 302 analysis.

321

SaltzbIrg at 115.

322

MRE 302 analysis.

323

Saltzburg at 115.

324

Sne supra text accompanying notes 263-302.
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325
Saltzburg at-I 15.

326

This example is derived from the plain wording of MRE 302(b)(1).

327

MRE j02(b) analysis.

328

Seltzbut'rgat 115.

329

MRE 614(b).

.330
RCM 706(c)(4). See also United States v. Frederick, 3 MJ. 230, 232 (C.M.A.

1977); Lozinski v. Wetherill, 21 U.S.C.M.A. 52,44 C.M.R. 106 (1971); United States

v. Erb, 12 U.S.C.M.A. 524, 31 C.M.R. 110 (1961)(all three cases permitting

multiple sanity boards).

331
MRE 302(b)(1).

332
3 M.J. 230. 232 (C.M.A. 1977). See supra text accompanying notes 56-64.

333
The court held that "the defense counsel consented to the admissibility of

the evidence by his own use of the statements." 3 M.J. at 234.
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334
Se•e suprajext accompanying notes 137-49, 184-99.

.335

See sup.pre note 199.

336

MRE 302 analysis.

337

See supre, text accompanying note 26.

338

15 M.J. 146 (C.M.A. 1983).

.339

The opinion is not clear on this point, but this can be inferred from the

fact that the defense counsel objected to the sanity board's testimony.

340
15 M.J. at 147.

341

The appellate issue of which the court granted review was:

WHETHER THE MILITARY JUDGE'S RULING PERMITTING THE

PROSECUTION TO ELICIT FROM THE GOVERNMENT PSYCHIATRISTS

THEIR RELATION OF APPELLANT'S NARRATIVE OF THE

SUBSTANTIVE EVENTS GIVING RISE TO THE CHARGES AGAINST HIM,

OBTAINED DURING THE COURSE OF THEIR BABPIDGF -COMPELLED

121 BOARD INTERVIEW, ERRONEOUSLY AND PREJUDICIALLY

BURDENED APPELLANT'S SIMULTANEOUS RIGHT TO PRESENT AN

64



INSANITY DEFENSE AND CONCURRENTLY REFRAIN FROM

INCRIMIN-ATING HIMSELF AT TRIAL.

1,i at 147-48. The court granted review of this issue notwithstanding the fact

that the acc¢ued had been read his rights and waived them Id at 152-53.

342

See sup.ra Parts I and II of this article.

343

The court stated: "This vas not raised specifically in the defense-framed

issue which addresses only the legality of the compelled examination that the

insanity plea has prompted; however, we believe that it was fairly

encompassed within that issue." 15 M.J. at 151 n. 5.

0 .344
I7d at 152-53.

345

Id at 154 (concurring opinion by Chief judge Everett).

346

See sup.,r note 33.

347

The fill text of FRCP 12.2(c) is at text accompanying note 89.

348

The full text of ABA Standard 7-3.2 is at text accompanying note 97.

S
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349

This example is taken from a recent court-martial in which the author was.

the trial counsel.

35O

740 F. 2d 1104 (D.C. Cir. 1984).

351
107 S.Ct. 2906 (1987).

352

RCM 706 (a)

353

RCM 706(b).

354

RCM 706 (c)(3)(B).

355

United States v. Ross, 19 U.S.C.M.A. 51, 41 C.M.R. 51 (1969); United States v.

Hayes, 19 U.S.C.M.A. 60, 41 C.M.R. 60 (1969).

356

Se eg. Vardas v. Estelle, 715 F.2d 206 (5th Cir. 1983).

357

See supra text accompanying notes 133-56.

358

See supra pages 32-33.
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359-

See s.u:ra text accompanying notes215-28.

360
This is based on a proposed form in article by the late Dr. Randolph A.

Read. See sup-ra, notes 226-7.

361
Sanity board expert usually review the entire court-martial packet. See

TM 8-240, paragraph 4-4.

362
Experts should be careful not to make any express or implied promises tot

he accused.

363
The expert may want to further inquire to what extent the accused was

informed by his defense counsel of the sanity board procedures and MRE 302.

364
The consequences of refusing to submit to a sanity board will most likely

be that the accused is precluded from asserting the insanity defense through
expert testimony. MRE 302 (d). See also, Saltzburg at 116-7 (discussing
further implications of refusing to submit to a sanity board).

365
If the board is being recorded, the accused should be informed that his

defense counsel will provided a copy of the recording.

366
See sup-ra text accompanying notes 259-300.

0
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367

See sup.,ra note 173.

368
8See supra text accompanying notes 349-51.

369

See supra text accompanying notes 346-48.

370

Ross, Rule .. ,--An Unfair Balance, The Army Lavyer, Mar. 1981 at

5.
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